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BEFORE MAHARASHTRA REAL ESTATE APPELLATE TRIBUNAL

MUMBAI
MISC. APPLICATION NO.614 OF 2019

IN
APPEAL (VC) NO. AT0060000000s2078
Hava Hira Co-operative Housing

Society

l

Limited, 2nd Nadiadwala Colony, Off S.V.Roadl Appellant
Malad (West) Mumbai 400

064

l

-VS-

1l Hav Hira Flat Purchasers Association
A-205, Sahakar Apartment, Opp. Kalakendra

l
l

3l

Mr, Hifzur Rehman Patel

4l

Mr. Zakaria Abdul Patel

5l

Mr. Sayeed Abdul Rehman Patel

l
l
l
l
l
l
l

6l

Mr. Sadiq Abdul Rehman Patel

l

Showroom, Above Desai hospital, S.V.Road,
Malad (West) Mumbai400 064

2l

Patel Developers

Plot No.7, Street No.91/3, Gaiwadi

l

Industrial Estate, Off S.V. road, Goregaon

l

(West) Mumbai400 062

l

Respondents.

Mr. Rashmin Khandekar, Advocate, for appellant.
Mr. Bishwajeet Mukherjee, Advocate, for respondent No.1.
Mr. Girish Kedia, Advocate, for respondent Nos. 2 to 6.

{

CORAM : INDIRA JAIN J., CHAIRPERSON &
s.s. SANDHU, MEMBER (A)
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DATE

: 6th IANUARY,2O2l

(THROUGH VrDEO CONFERENCE)
ORDER IPER: INDIRA JAIN, J.]

MISC. APPLICATION NO.614 OF 2019
Appellant Co-operative Housing Soclety is seeking stay to

the effect, implementation, operatlon and execution of impugned
interim order dated 27th November, 20L9, passed by MahaRERA in
Complaint No.cc006000000141018. By the said order, learned
Chairperson, issued the following dlrections :-

il

Respondent

(1) is directed to upload the Annual

Audit Report of Statutory CA

- Form 5 for FY 17-18

and FY 18-19 within 15 days from the date of this
order failing which the project shall be liable for
contravention of provisions under Section 7 of the
Real Estate (Regulation and Development) Act, 2016.

iil

Respondent (1) shall handover the list of all allottees

of the said project to the Respondent (2)
Complainant within 15 days from the date of the said
order.

iiil

Respondents shall convene

a

meeting

of all

the

allottees, consisting of all the members of the owner

Y

co-operative housing society and all the purchaser
allottees, within 45 days from the date of this order,
2/72
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to have a resolution passed in majority to form one
entity and to envisage the way forward for project
completion.

ivl

Respondents are restrained from creating any third

party rights in the said project till further directions'

2)

Facts giving rise

to the instant application may

be

stated in brief as under:-

Appellant Hava Hira is a Co-operative Housing Society,
respondent No.1 is Association of

8 apartment purchasers in the

project, "Hava Hira CHS", situated at Borivali, Mumbal, respondent
No.2 is promoter and respondent Nos. 3 to 6 are it's partners.

3l

Admittedly appellant is the owner

granted development rights with respect

of land. Appellant

to the said land to

respondent No.2 and accordingly development agreement was
executed

on

10th February 2012. Under

the said

development

agreement promoter was entitled to sell free sale components on
ownership basis in the new building
purchasers who

to be constructed. Eight flat

are members of respondent

No'

1

Association

purchased flats in the residential project, "Hava Hira" and formed an

Association

Y

of

allottees. According

to

Association, promoter

committed date of completion of project on or about August 2015 and
3/ t2

AT0060000000s2078

on completlon it was agreed to deliver possession to individual flat
purchasers. As promoter failed to comply

with contractual obligations

under the agreement for sale and construction of the project had
come to standstill, flat purchasers preferred Commercial Arbitration
Petition No.317 of 2018 before Hon'ble Bombay High Court. Vide order

dated 1,8.2019, matter came to be referred for adjudication to the

arbitral tribunal.

4l

In the meanwhile Association of allottees filed complaint

before MahaRERA alleging therein that society is in the process of
appointment of new developer in respect of the said project and

trying to extinguish project rights of members of respondent No.1
Association.

5l

On hearing the parties interim order dated 27.t1.2019

issuing directions as referred supra, came to be passed.

6l

Appellant society belng aggrieved by dlrections issued in

clauses (iii) and (iv) of the interim order has assailed the same in
present appeal.

7)

Appellant preferred application for stay to the interim

order on manifold grounds. Inltially by order dated 3'0 September,

Y

2020, this Tribunal disposed of stay application with direction to
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parties

to

maintain status quo. The order was carried in Second

Appeal before the Hon'ble Bombay High Court. By order dated 27th
November, 2020 the Hon'ble High Court remitted the application for

fresh hearing and to dispose of the same within six weeks

in

accordance with law and take prima facie view on the entitlement of
Associatlon of allottees to seek relief against appellant society based
on the law declared by the Hon'ble High Court on the aspects of privity

of contract and status of owner society'

8l

In this background Application came to be taken up for

fresh hearing and disposal in accordance with the order of the Hon'ble
Bombay High Coutt.

9l

Mr. Rashmin Khandekar, learned counsel for appellant

society made the following submissions In support of application.

il

The impugned order being unreasoned and non speaking, is
unsustainable as held by the Hon'ble Supreme Court in

Secretary and Curator, Victora Memorial Ha!! -vsHowrah Ganatantrik Nagrik Samity and othersl.

iil The third party purchasers of flat not having privity of
contract with appellant society cannot enforce their rights

x

against appellant in terms of law declared by the Hon'ble
High Court, in Vaidehi Akash Housing Pvt. Ltd
| (2010) 3

scc

732
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D.N. Nagar tlousing Society, in Notice of Motion No.961
of 2013 in Suit No.262 of 20L2, dated lll2l2014 and in case

Goregaon Pearl CHSL -vs- Dr. Seema Mahadev
Paryekar and other2.

iiil The

impugned order proceeds on the incorrect basis that

development agreement between appellant and respondent

Nos. 2

6

to

is not terminated though termination

has

become final.

ivl Interim order

passed by the Authority is contrary to circular

No.12 dated 4th December, 2017 issued by MahaRERa as
according to said Circular land owner like appellant society

can never be a promoter in redevelopment project.

Per contra Mr. Bishwajeet Mukherjee, learned counsel for

101

respondent No.1 Association of allottees contended that appellant

society wants

to appoint a new developer for the project

being

constructed with the money paid by allottees without revoking earller

registration

with

MahaRERA and

that too without consent of

respondent No.1 having right to refusal as per provisions of Section 8
of

Y

the

Real Estate (Regulation and Development) Act, 2016 (for short

"the Act'). Learned counsel submits that grant of stay
jeopardize interest

I2019

scc online

of

members

would

of respondent No.1 as society

Bom 3274
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intending

to

appoint another developer.

respondent Nos.
Assoclation

of

2 to 6

have failed

It

is contended that

as

to fulfill their obligations,

allottees was constrained to knock the doors of

MahaRERA seeking directions

as respondent No.1 noticed that

appellant is in the process of appointing a new developer and trying

to prejudice the rights of members of respondent No,1 Associatlon.

111

Mr. Kedia, learned counsel for respondent Nos' 2

to

6

opposed the stay and submitted that MahaRERA be directed to
decide complaint in a time bound manner.

L2l

Heard learned counsel for the parties in extenso. Perused

record.

131

On a bare perusal of impugned interim order, it

is evident

that learned Chairperson has not assigned reasons for arriving at the
decision therein. The order is silent and makes no observations
regarding termination of development agreement by appellant society
even though it was put forth before the Authority. In this regard in

Secretary and Curator Vicotrial Memorial Hall (supra), the Hon'ble

x

Supreme Court in paragraphs 40 to 42 observed thus :-

"40. It is a settled legal proposition that not only

an

administrative but also a judicial order must be supported
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by reasons, recorded in it. Thus, while deciding an issue,

the cout is bound to give reasons for its conclusion. It

is

the duty and obligation on the part of the Couft to record
reasons while disposing of the case. The hallmark of an

order and exercise of judicial power by a judicial forum

to

is

disclose its reasons by itself and giving of reasons has

always been insisted upon as one of the fundamentals of
sound administration of justice-delivery system,

to

make

known that there had been proper and due application of
mind to the issue before the court and also as an essential
requisite of the principles of natural justice. "

fre

giving

of

reasons for a decision is an essential attribute of ;iudicial

and judicious disposal of

a matter before courts, and

which is the only indication to know about the manner and

quality of exercise undeftaken, as also the fact that the
court concerned had really applied its mind': (Vide Slate

of Orissa v. Dhaniram Luhar and State of Rajasthan

v'

Sohan Lal).

41.

is the heartbeat of every conclusion. It
introduces clarity in an order and without the same, it
Reason

becomes lifeless. Reasons

objectivity. Absence

of

substitute subjectivity

reasons renders

the

by

order

indefensible/unsustainable particularly when the order

is

subject to further challenge before a higher forum (Vide

v

Raj Kishore lha v. State of Bihar, SCC p.527 para 19;
Vishnu Dev Sharma v. State of U.P., SAIL v. STO, State of
Uttaranchal

v. Sunil Kumar Singh Negi, U. P. SRTC v'
8,/ t2

AT006000000052078

Jagdish Prasad Gupta, Ram Phal

v. State of

Haryana,

Mohd. Yusuf v. Faij Mohammad and State of H.P. v. Sada
Ram.)

42.

Thus, it is evident that the recording of reasons is a

principle of natural justice and every judicial order must be

supported by reasons recorded in writing.

It

ensures

transparency and fairness in decision making. The person

who is adversely affected may know, as to why

his

application has been rejected.

t4)

Indisputably, MahaRERA did not assign any reason for

issuing dlrections

in

clauses

(iii) and (iv) of the interim

order

particularly against appellant society (respondent No.2 in complaint).

151

Further it is significant to note that controversy involves

contentious issue of privity of contract of appellant society with regard

to the

transactions

between respondent No.2 promoter

and

of the Association. In

this

respondent No.1 allottee members

connection, learned counsel for appellant referring to the judgment

of Honble Bombay High Couft in Vaidehi Akash Housing P\^. Ltd
and Goregaon Pear! CHSL (supra), vehemently contended that in
factual scenario law laid down in these cases is squarely applicable

*'

and in view of non existence of privity of contract between flat
9/12
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purchasers and the society, appellant can never be promoter in
redevelopment project, as such interim injunction cannot be issued
against appellant. According to learned counsel, flat purchasers have

no contractual rights and cannot

file

complaint against the society

before MahaRERA.

161

Needless to state that law declared by the Hon'ble Bombay

High Court, in Vaidehi Akash and Goregaon Pearl (supra) is holding

the field. The Hon'ble Bombay High Couft in Vaidehi Akash (supra),
held that where there was no privity of contract between society and

the third party purchasers claiming through developer and if for any

justifiable reason, development agreement is terminated by the
society and developer has failed

to

obtain specific performance of the

development agreement as against

the society, no third party

purchaser claiming under the developer can seek specific performance

against society.

It was further observed that prima facie there is no

case to treat the soclety who is merely in the position of an owner vis-

i-vis the third

pafi

purchasers as promoter within the meaning of

MOFA and foist obligation

of promoter on the society in relation to the

purchasers.

{

Facts

in the case on hand are identical and therefore,
r0/ t2

law
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declared by the Hon'ble Bombay High Court, on the aspects of privity

of contract and status of owner society as developer is

squarely

applicable.

17)

In the present case respondent Nos' 1 and 2 do not

dispute that flat purchasers are from sale components and have no

privity of contract with the society and therefore, in the absence of
privity of contract between flat purchasers and appellant society, we
find that appellant has made out a strong prima face case on merits.
Learned Chairperson of MahaRERA has not dealt with the principal
question which goes to the root of maintainability of complaint qua
society and without taking a prima facie view on the entitlement of

complainant Association

to

seek relief against appellant, issued

interim injunction which is ex-facie untenable qua appellant society'

181

In the above premlse, we are Inclined to partly allow the

application as follows :ORDER

il Misc. Application No.614 of 2019 is partly allowed.
iil Pending hearing and final disposal of appeal, effect,

v

implementation, operation and execution of clauses

(iii) and (iv) of the impugned interim order dated
27.1t.20L9 passed by MahaRERA in Complaint

No.

AT006000000052078

CC006000000141018

qua appellant society

is

stayed.

iiil

No order to costs.

ivl Inform the Parties and

MahaRERA accordingly'

(IN Dfu IAIN, J.)

( s.s. sAN

72172

