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BEFORE THE MAHARASHTRA REAL ESTATE

APPELLATE TRIBUNAL, MUMBAI
Appeal No. AT006000000031609

M/s. Laabh Buildwell
Block No. 6, BhupaliCHS,
Next to Neela Paranjpe Hospital,
Ram Maruti Road,

Thane (West) 400502

...Appellant/ promoter

Versus
Mr. Sanket Prabhakar yadav
201, Florentina, Lodha Paradise,
Majiwada, Eastern Express Highway,
Thane (West), 400601.

...

Respondent/Ailottee

Adv. Sanjay Chaturuedi for Appellant.
Adv. Mukesh Pabarifor Respondent.

CORAM: SUM ANT M. KO HE, MEMBER(J)
S.S. SANDHU, MEMBER (A)

DATE

: 20rH OCTOBER, 2020.
JUDGMENT

PER:

SAND

EMBE

Appeal is filed by Appeilant/promoter to impugn

the order dated 10.05.2019 passed by learned Member-1
(herelnafter referred to as the 'Authority,) in Complaint No.
CC006000000078275

as per which Respondent/Allottee

claimed interest for delayed possession.
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2.

Appellant

and Respondent herein will

be

referred to as Promotor and Allottee respectively in this order,

3,

Stated briefly, as per facts of this case Allottee

booked a flat in the project of Promotor namely'Laabh Gloria'
at Thane. Claiming that Promoter failed to hand over possession

by agreed date of 30.09.20t7 as per agreement for

sale,

Allottee sought interest for delay in possession. In defense,
Promoter contended before the Authority that completion of
project got delayed as

(i)

Promoter wanted to load TDR on the

project building and had to obtain approval to revised plans
from the planning Authority due to change in TDR poliry by the
Government and

the

issuance

(ii)

of

The Hon'ble Bombay High Court stayed

permissions

by the concerned

planning

authorities due to water shortage.

4.

The aforesaid grounds have been rejected by

the Authority holding them to be irrelevant since Promotor had
already secured permission to construct up to six floors which
included the flat purchased by Allottee at 2nd floor.

It

is further

observed by the Authority that Promoter could not have
constructed additional floors at the cost of buyers who already
had bought the flats and waited for possession. Therefore, the

Authority held Allottee entitled for interest with applicable
interest for delayed possession with effect from 01.10.2017 till
possession and passed the order under challenge.
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5.

In the appeal proceedings learned counsel for

Promoter contended that the matter under Appeal being simple
involves question of law which under Section 18 of Real Estate
(Regulation and Development) Act, 2016 (RERA) provides that
interest on account of delay is permissible only if the possession

is not handed over as per terms and conditions of

the

agreement. He argued that one of the major reasons for delay
was to obtain approval of the Thane Municipal Corporation to

the revised plan as per new TDR policy declared by the
Government on 29.01.2016 to load TDR on the project building.
He contended that as per

clause'j'of the agreement executed

on 09.03.2016, Allottee was made aware of this necessity and

he had agreed for the same by putting his signatures to the
agreement.

6.

Learned counsel for Promoter further submitted

that another reason for delay was injunction granted by the
Hon'ble Bombay High Court vide order dated 05,05.2017 in
Public Interest Litigation (PIL) No. 36 of 2016 as per which the

entire Ghodbunder area was not given water for construction
by the Thane Municipal Corporation. As a result, project could

not be completed as Promoter could not undertake construction

for more than a year. He argued that such force majeure
mitigating circumstances entitle Promoter an extension in the
agreed period of possession as expressly agreed by Allottee
under clause 9 of the agreement. He contended that promotor

cannot be penalised for delay that took place due to the
aforesaid factors beyond control of Promoter as also covered
3
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under the agreement. Learned counsel for promotor
accordingly reiterated that considering that the delay has
occurred due to aforesaid reasons, there is no violation of the

to

entitle the Allottee interest on delay in
possession, He therefore sought to quash and set aside the

agreement

impugned order.

7.

On the contrary, learned counsel for Allottee

contended that Allottee has paid the almost entire amount of
consideration on 09.03.2016 and was entltled for possession on

30.09.2017 as per the agreement. He contended that no
extension in agreed period of possession can be granted based

on the aforesaid order of the Hon'ble Bombay High Court as it

has no impact on the date of possession which falls

on

30.09.2017 i,e. immediately after the said order. He therefore

argued that the said order is not applicable
extension

to

to grant

any

Promoter and therefore there being delay in

possession Allottee is entitled for interest and compensation,
Accordingly, he sought directions to Appellant to pay interest to
Respondent as per impugned order.

8.
)

I

have considered submissions of the parties,

l)

perused the impugned order and documents on record. In the

+)

controversy that lies in a narrow compass, following points arise

z---'

for our determination.
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S. No.

Point

Finding

1. Whether the impugned order

sustainable?
2. What Order?
is

partly
As per final order

The reasons for above findings to the points for
determination are as given hereunder.

9.

During arguments learned Counsel for promoter

has not categorically disputed the date

of

possession as

30.09.2017 as per agreement, Aware of the fact that there is
delay in handing over possesslon by the agreed date, promoter

has sought to justify the delay In possession for the reasons

mentioned in paras 3 and 5 above as submitted before the
Authority and this Tribunal respectively. One of the grounds for

justifying the delay and therefore for extension of possession
period is that Allottee was made aware of plans of promoter to
load TDR on the project building for which Promoter had to
obtain approval of planning authorities.
On considering the averments of Promoter, I am

unable to accept the aforesaid ground In favour of Promoter,
is seen that clause

)'

It

in the agreement appears to have been

provided only for the purpose of obtaining no objection of
Allottee for loading TDR on project building. It has no reference

to or relevance with regard to extension of possession period
on any ground. Mention of intention of Promoter to load TDR in

the said clause and awareness thereof imparted to Allottee
5
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being only for the beneflt of information or to seek no objection

of Allottee cannot be construed as consent of Allottee for
extension in the agreed period of possession on any particular

ground, Accordingly, Promoter's contentions relating to first

to

ground with reference

clause

'j' of the agreement for

justifying the delay in possession cannot be accepted and the
same are rejected.

10.

Another ground for justifying the delay and

entitlement for extension in possession perlod is that due to ban
on water supply by the Hon'ble Bombay High Court vide order

dated 05.05.2017 in Ghodbunder area where the project

is

situated, Promoter could not undertake construction for certain

period.

It is contended that as the above cited ground is

covered as force majeure under clause 9 of the agreement
which includes various mitigating circumstances beyond control

of

Promoter such as natural calamities, war, government

policies, non-availability

of

materials, court order,

legal

proceedings etc., Promoter is entitled for extension in period of
possession. I find some merit in these submissions and feel that

Promoter deserves some consideration

on account of

ban

imposed by the Hon'ble Bombay High Court which hampered

the pace of completion to some extent. It is seen that the said

ban was effective for about

5

months as the order dated

05,05.2017 was revoked vide order dated 11.10.2017,

I

have

no doubt about disrupting effect of the ban on water supply
leading to suspension of construction activities and thus causing

delay in completion of the project for some time. Taking
6
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pragmatic view, I feel that a period of 6 months due to ban on

water supply would be reasonable to be given to Promoter over

and above the period of agreed possession. With these

6

months considered from 30.09.2017, the Promoter is obligated

to hand over possession by 31.03.2018 beyond which Allottee
would be entitled for interest w.e.f. 01.04.2018 for delay in
possession.

11.

To a particular query from the Tribunal during

arguments, it was stated by learned Counsel for Promoter that

Occupation Certificate (OC) has not

yet been received. It

undoubtedly implies that there is clear delay in handing over
possession and as observed hereinabove, Allottee is therefore

entitled

to interest for delayed

possession w.e,f. 01.04.2018

under Section 18 of RERA in terms of clause 9 of the agreement

even after considering the disruption in construction activities
on account of ban imposed the Hon'ble Bombay High Court on

water supply.

t2.

In view of above discussion and observations, I

answer the points accordingly. Consequently, the impugned
order awarding Interest in its present form cannot be sustained
and deserves to be modified so as to effect the change in the

period w.e,f. which Allottee would be entitled for interest for
delay in possession.
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IPER: SUMANT KOLHE, MEMBER (J)I

13.

I have perused the draft of judgment of my

learned brother member. I agree with final conclusion which is

drawn in the said judgment, However,

I

propose to assign my

own reasons for that conclusion by writing this

separate

judgment.

14.

Appeal

is

10th May, 2019 passed

directed against order

dated

by learned Member-1 MahaRERA,

in

Complaint No. CC006000000078275, whereby Promoter

ls

directed to pay interest for delayed period of possession starting

from

1st

October, 2017 till the actual date of possession.

In brief the facts are as under,

15.

t

Appellant is the Promoter. Respondent is the

Allottee. I will refer the parties as Promoter and Allottee.

"Laabh Gloria" is the project launched by the
Promoter at Kasar Vadavall, Thane. Promoter agreed to sell

and Allottee agreed
2nd

to

purchase Flat No. 203 situated on

floor of 'A' wing in the said project for total price of

Rs.74,65,7701-

Promoter and Allottee executed and registered

the agreement for sale on certain terms and conditions
9th March,

on

2016. Allottee has paid almost the entire price of the

8
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flat to the Promoter. It is agreed in the agreement for sale that

Promoter shall give possession
30th

of the flat on or

before

September,20t7.

16.

Promoter failed

to give the

possession as per

agreed date. Allottee has chosen to stay in the project and has

claimed interest for delayed period of possession of the flat.

Allottee filed Complaint No. CC006000000078275 against the
Promoter. After hearing both the sides and considering the
material on record the learned Member-1 MahaRERA, directed

the Promoter to pay an interest to the Allottee from 1't October,
2017

tll the actual date of possession of the flat.

17.

lD

Feeling aggrieved by the order, Promoter has

challenged propriety, correctness and legality in this appeal,

18,

Heard learned counsel for Promoter and learned

counsel for Allottee, Perused the documents including copy of

agreement for sale. Read the impugned order.

19.

The following points arise for my determination.

POINTS

i)

Whether impugned order is just proper
and legal?

ii)

Is it necessary to modify impugned order?
9

Appea I No. AT006000000031609

iii)

20.

What order?

My flndings on the above points for the reasons

stated below are as under:

FINDINGS

i)

Partly affirmative.

ii)

Affirmative.

iii)

As per final order.

REASONS

2L,

Promoter and Allottee have executed and

registered the agreement for sale on 9th March, 2016. As per
clause 9 of the agreement, Promoter agreed to give possession

of the flat to Allottee on or before 30th September,20L7.
Admittedly, Promoter failed

qf

to

handover possession on or

before 30th September, 2017.

22.
of the

The Maharashtra Ownership of Flats (Regulation

Promotion

of

Construction, sale, management and

transfer) Act, 1963 (MOFA) was in force at the time of execution
of the agreement between the parties, On 1st May, 2017 Real
Estate (Regulation and Development) Act, 2017 (RERA) came

into force. Promoter registered the project under RERA as it

was incomplete on 1st May, 2017. Promoter has shown
December, 2019

as the date of completion of

project.

Transaction between Promoter and Allottee as per agreement
10
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dated 9th March, 2016 is governed by provisions
Rights and obligations

of

of

RERA.

Promoter and Allottee are also

governed by provisions of RERA.

23.

Allottee has filed complaint against Promoter

before MahaRERA on the ground of failure of Promoter to give
possession as per agreed date mentioned in the agreement and

claimed Interest on the amount paid

to

Promoter for every

month of delay in giving possession as per Section 18 of RERA.
As per Section 18 of RERA

if Promoter fails to

give possession as per agreed date or as per terms and
conditions of the agreement, Allottee has two options.
As per first option, Allottee may withdraw from

project and may claim refund with interest and compensation

t/\[

from Promoter,
As per second option, Allottee may stay with the

project and may claim interest against Promoter for every
month of delay in giving possession.

24.

Obligation on Promoter

to give

possesslon on

agreed date is absolute and no exception is provided under
Section 18 of RERA. Section 18 of RERA is silent on the point

that delay in completing project or delay in giving possession

on agreed date due to reasons which are beyond control of
Promoter shall not be considered as delay while awarding
interest under Section 18 of RERA.
11
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25.

In

Neel Kamal Realtors

case

(Writ Petition No.273712016) decided on 6th December,20t7
the Hon'ble Bombay High Court has laid down as under:
Para 256:
"Provisions of RERA did not rewrite the clause

of completion or handing over possession in
agreement for sale. Promoter is not absolved
the liability under agreement for sale. "

Para 257:
"Requirement to pay interest as per Section 18
is not penalty as payment of interest is
compensatory in nature in the light of delay
suffered by the Allottee who has paid for his
apartment but has not received possession of
The obligation imposed on the Promoter to
pay interest till such time as the apartment is
handed over to him is not unreasonable."

it.

t^f

Para 258:
"The objed of Sedion 18 is to recompense the

Allottee for depriving him of the use of funds
paid by him."
Para 259:
'As per Section 18, for default of Promoter, he
has to pay interest till handing over possession.

Although this Section does not consider a
situation where the Promoter is unbale to
complete or handover possession for no fault of
his own, it would be open to him to claim
frustration in such case and return the money
to the Allottee with interest thereby stopping
72
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the interest that is to be paid ti// handing over
possession."

From the above observations, we can say that

the date of giving possession as agreed between Promoter and
Allottee cannot be deferred or postponed for any reason and
such agreed date or due date of giving possession is relevant &

material for making out cause of action for Allottee

to

file

complaint under Section 18 of RERA,
Reasons beyond control

of Promoter for failure

to give possesslon on agreed date or complete the project

as

per agreement cannot dilute the obligation on Promoter

as

provided under Section 18 of RERA.

Whenever complaint

is filed by Allottee for

exercising first option under Section 18 to claim refund with
interest and compensation by withdrawing from the project, the

\tt

reasons beyond control

of

Promoter due

to which project

cannot be completed as per the agreement or possession is not
glven as per agreed date in the agreement are not relevant and

Promoter cannot claim concession for paying interest on the
ground of such reasons which are beyond his control.

Whenever complaint

is filed by Allottee

for

exercising second option for calming interest for every month

of delay in getting possession by staying with project, whether
the reasons beyond the control of Promoter due to which delay
is caused can be considered as relevant to exempt the Promoter

from paying interest for such period of delay.
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I reiterate that Section 18 of RERA does not give

such exemption

to

Promoter,

if

delay

in

handing over

possession was caused due to the reasons beyond the control

of Promoter.

26.

The Hon'ble Bombay High Court in Neel Kamal

Realtors case has made following observations.
Para 726

"In a given case inspite of making genuine
effotts, a Promoter fails to complete the
prolect, then the concerned authorities,

adjudicators, forums, tribunals would
certainly look into genuine cases and mould
th ei r relie fs a ccording ly. "

27.

w\i

RERA

is social and beneficial legislation. It

object of RERA to protect interest of Allottee.

It

is

is also the

object of RERA as observed by the Hon'ble Bombay High Court
in Neel Kamal Realtors case to complete the incomplete project.

Promoter and Allottee are dependent upon each other in real
estate sector. Project for construction of homes is launched by
Promoter, if at all demand is raised by Allottee to purchase the
homes and vice-versa, Survival of the project is most important

for Promoter as well as AlloLtee. Obligations and rights of
Promoter and Allottee under RERA should be exercised by
giving paramount consideration to the existence of the project.
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Appea I No. AT006000000031609

28.

Another reason assigned by Promoter for delay

is that Allottee was aware

that Promoter may use TDR of other

propety for developing the present project and may submit
revised building plan. Promoter relied on para "J"

of

the

agreement for sale. This cannot be accepted as reason beyond

the control of Promoter for not giving the possession to Allottee
as per agreed date. Para "J" of the agreement for sale simply

indicates

that prior intimation was given to Allottee that

Promoter may submit revised building plan by using TDR of

other property in this project. This intimation to Allottee will
not amount to consent of Allottee for delay in completion of the
project.

29.

t\/I

In view of the above discussion, I would like to

point out that in the present matter as per the order of the

in PIL No. 36/16 Competent
Authority was restrained from issuing commencement
Hon'ble Bombay High Court

cetificate or occupancy cetificate in respect of the projects
which fall within the area of Ghodbunder road for period of

about six months.

It is revealed from copy of order of the

Hon'ble Bombay High Court that from 5th May, 2017

till

11th

October, 2017 the prohibition was in force, Development of
projects was withheld during that period. Promoter cannot be

held responsible for the delay for about six months

in

completing the project, So, Promoter has a genuine reason for

claiming exemption from paying interest

for period of

six

months and this is a fit case to mould the relief accordingly by
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partly allowing the Appeal and modifying the impugned order
to that extent only. I therefore answer the points accordingly.

In the result, we pass the following order.

30.

ORDER
1. Appeal is Partly allowed.

2, Impugned order is modified with the directions to Promoter
to pay interest to Allottee @ prescribed by the Authority for
delayed possession w.e.f. 01.04.2018 till the date of actual
possession.

3.

No order as to costs,

4. Copy of this order be sent to the Authority and both the
parties as per section 44 (4) of RERA,

2-8-lo'Lo

(su ANT KOLHE)

( s. s.
Bmb/-
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