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JUDGMENT
NDH

PER S.

EMBER

Aggrieved by the order dated 28.09'2018, passed by

the learned Chairperson (hereinafter 'The Authority') in complaint
No.55647, Appellant has filed this appeal'

2.

As per facts of this case Appellant purchased

an

apartment bearing number 904 in the project being executed by
Respondent

at

Ghodbandar Road, Thane.

In the registered

agreement for sale executed in July, 2015 Respondent was to hand

over the possession by December, 2015. As possession was not
handed over as agreed, Appellant approached the Authority by

filing the aforementioned complaint seeking directions thereby to
Respondent to make a rectification deed by correcting the date of
possession or make rectlfied agreement for sale for the said flat by

providing true and correct date

of

possession. Alternatively,

Appellant sought directions to Respondent to hand over a flat of
similar dimensions within periphery of 5 kms. with requisite legal
documents as per law. He also prayed for payment of interest as
per the provisions of Section 18 of the Real Estate (Regulation and

Development) Act,2016 (hereinafter referred
RERA)

to as 'the Act' or

for delayed possesslon. Appellant also sought penalty for

contravention of certain provisions of the Act as per Section 61

t

along with costs of complaint.
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In the

proceedings before the Authority Respondent

l

explained that project could not be completed for the reasons
beyond his control. He also submitted that the Authority in another
complaint No. 23340 had also directed the Respondent to hand
over the possession by May, 2020, in the same project' Therefore,

he requested for similar order in this matter also. As seen from
para 3 of the impugned order, the Authority recorded the statement
of Appellant saying that he was interested in havlng the project

completed and would not insist for interest for delayed possession
for the time being. He is further stated to have said that he would

be at

llbefi to demand

interest for delay at appropriate time

considering the efforts made by Respondent

to

complete the

project.

4.

After hearing the parties, the Authority passed the
lmpugned order by giving thereby liberty to Appellant to demand
interest at an appropriate stage and directed the Respondent to
hand over possession before 31't May,2020 subject to payment of

interest

to

Appellant from June, 2020

till the actual date of

possesslon.
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The appeal is filed on following grounds:

a)

The Appellant denled of having ever

made

statement as recorded In para 3 of the impugned order.

I

b)

The Authority has not glven findlngs on the
demand of Appellant for imposing penalty under
Section 61 of the Act for not disclosing area of the

4

project and permission certlficate as required under the
Act.

c)

The Authority has neither given its finding

in

respect of the compensation sought by the complainant
under Section 18(3) of the Act of the RERA nor granted

the interest for the delayed period of possession from
31.12.2016 till actual date of possession.

As reliefs in terms of above grounds the Appellant

6.

has sought directions for Respondent to

i)

Pay interest to Appellant for every month of delay

till actual date of possesslon.

li)

Pay compensation

to Appellant U/s 18(3) of the

Act considering the facts and circumstances of the
case.

iii)

Pay penalty as per Section 61 of the Act for
contravention of its provisions.

iv)

Pay costs

of Appeal and any other relief as may

deem fit.

7.

Heard the parties.

B.

The Learned Counsel for Appellant reiterated the

that
facts as stated briefly in herein above' He argued
possession
Respondent has not been able to deliver the
December'
even till today even though agreed date was
interest for
2015. Therefore, the Appellant was entitled for

18 of the
delay in handing over possession under Section
the date
Act. However, the Authority has wrongly revised
agreed
of possession to May, 2020 contrary to the terms
between the Parties in agreement for sale dated

any
24.07.2015. Learned Counsel stronglY denied
3 of the
concesslons made by him as recorded In Para
payment of
impugned order that he would not insist on

be at
interest for delayed possession and that he would
It was
liberty to demand interest at an appropriate stage'
grant
further argued that the Authority has failed to
any
compensation to Appellant and has not imposed
penalty on Respondent for non-disclosure of information on
After
the MahaRERA Portal for information of the public'
pleaded to grant
arguing so, learned Counsel for Appellant
reliefs as PaYed for.

9.

I

t+

On the contrary, the authorized representative

Shri. Sunil Dongare, appearing on behalf of
Respondentipromoter countered the contentions of
Appellant. He contended that Appellant is not the end
who
user/real buyer of the said flat but an investor only
invested excess amount of his parents in the project with
an intention to earn money. The money was invested for
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five years' lock-in period @ 8o/o interest per annum'
However, the Appellant has taken undue advantage of the

security document executed by the Respondent

in

his

favour and misrepresented before the MahaRERA. To
substantiate that the Appellant was an investor, the
a

uthorlsed representatlve of Respondent fu rther

su bm

itted

that as per the commencement certificate the building had
ground+19 upper floors to be constructed. The agreement
for sale dated 24.07.2015 was in respect of the flat number

904 in building no. S-4 in 'Trinity Oasis' which was
completed up to 11 slabs at the time of execution of the
agreement. Considering

the date of

possession as

December, 2015 in the agreement the Respondent argued

that no one could complete the construction of upper
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floors, finishing work and hand over possession in six
months. He therefore argued that the Appellant being an
investor is not entitled for any reliefs under the RERA which

is enacted for giving justice to real flat purchasers only.
Therefore, he pleaded for dismissal of the appeal in toto.

10.

Perused the documents

on record.

Considered

the respective submissions of the parties. The

I

entire

controversy in this appeal lies in a narrow compass. The

only point that needs to be decided as to whether the
Appellant is entitled for the rellefs as prayed
answer to the point is in the partly affirmative.

for. Our

l

11.

In his written as well as oral submissions

the

authorized representative of the Respondent has clearly
admitted to have executed the agreement for sale on
24.07.2015. There is no denial either to receipt of amount

from Appellant or date of possession agreed as
December, 2015.

In

simple terms

as per the

said

agreement the Respondent had agreed and therefore was

duty bound to hand over the possession by

December,

2015. A contract is a legally binding agreement and it is a
settled law that parties are expected to comply with the
terms

of

agreement executed by them unless it

is

found

to be unenforceable in the eyes of law on the grounds such

as misrepresentation, lack of capacity, duress, undue
influence, unconscionability etc. In this case nothing has
been brought forth to argue or substantiate that the
agreement

for sale executed on

24.07.2015

is

unenforceable for any reasons.

12.

The Hon'ble High Court has held in para 119 of

the judgment in NeelKamal Realtors Suburban hrt.

Ltd and Ors. (Writ Petition No. 2737 ot 2Ol7)
decided on 06.12.2017 that having sufficient experience

L

in the open market, the promoter is expected to have a fair
assessment of time required for completing the project. In

this background, being the domain expert, the Respondent
could not have accordingly indicated the date of possession

as December, 2015 whlle executing the agreement

on
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that
24.07.20t5.If Respondent knew from the beginning
possible to
Appellant was an investor and it was not
and yet he
complete the balance work within 6 months
anyone but
executes the agreement, he cannot blame
no
himself. From the plain language of the agreement'
in such a
inference that suits to Respondent is possible

situation. Respondent cannot avert the consequences
In
emerging from implementation of such an agreement'
an
the fact-circumstance of this case, the Appellant is
provided
allottee and therefore he is entitled to remedies
a delay in
under Section 18 of the Act in case there is

for
possession. No reasons beyond control responsible
completing the project or handing over the

delay

in

possession to Appellant on committed date are submitted

on record bY ResPondent.

13.

In vlew of above observations, the plea of the

that the
Respondent that the Appellant is an investor and
no
reasons for delay were beyond hls control deserve
be
consideration. Accordingly, the appeal deserves to

allowed as per following order

L

by setting aside the

impugned order: ORDER

1. Appeal is allowed.

2. Impugned order is set aside.
3. The Respondent ls directed to pay the interest to

9

Appellant on the amount paid

to the

Respondent

SBI's highest Marginal Cost of Lending Rate

+

2o/o

@

from

01.06.2015, till actual date of possession of the flat'

4.

No order as to costs.

5. Copy of the order be sent to both the parties and
MahaRERA as per Section 44 of

the

RER Act,2016'

(s.

(s.s.

KOLHE)

At the time of pronouncement of judgment, the

authorised

representative of Respondent submitted an application for stay to the
order. The Learned counsel for Appellant has taken strong objection to

grant such a

staY.

For the reasons recorded in the order we do not find prima facie
case at this stage to grant stay. There was no order of stay as such in

favour of Respondent till today. 60 days'period is already provided under

the Act for preferring second appeal by obtaining certified copy

on

urgent basis. In such circumstances, no prejudice to Respondent will be
caused if request for stay is not granted. Accordingly, the application for
stay is rejected.

(s.s. SANDHU)
sdrl-

(s. . KOLHE)

