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BEFORE MAHARASHTRA REAL ESTATE APPELLATE TRIBUNAL
MUMBAI

APPEAL (VC) NO. AT006000000011116

Veena Realcon Pvt. Ltd.
Through it's
Authorized Representative/Director
Mr. Nikunj Haresh Sanghavi
Having it's office at: A/901, Kaledonia
HDIL Tower, Sahar Road, Andheri (E)
Mumbai.

.. Appellant

-VS-

1. BiasTaj Kumar

2. Chandrakaushi Purohit
Both having address at :-
2/91, Sashi Prabha,
Garodia Nagar,
Ghatkopar (East),
Mumbai 77.

Respondents

Mr. Omkar Kulkarni, Advocate, for appellant.
Mr. Manish Gala, Advocate, for respondents

CORAM : INDIRA JAIN J., CHAIRPERSON &
s.s. SANDHU, MEMBER (A)

(THROUGH VrDEO CONFERENCE)

JUDGMEDNT [PER : INDIRA JAIN, J.]

This appeal under Section 44 of the Real Estate (Regulation
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and Development) Act, 2016 (hereinafter referred to as "the Act" for
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shot), takes an exception to the order dated 15th January 2019 passed

by the learned Chairperson, MahaRERA in Complaint

No.CC006000000023553, thereby directing the developer to hand over

possession of the apartment within 15 days and adhere to all other

directions passed in the previous order dated 23'd May, 2018. In addition,

developer was directed to pay cost of Rs.50,000/- for having reneged on

his commitments and complainants to pay only the principal amount due

at the time of recelving possession.

2l For the sake of convenience, we would refer the appellant and

respondents In their orlginal status as "complainants" and "respondent"

as referred before the Authority.

Complainants' case

3l The factual matrix of the case whlch can be revealed from the

pleadings of parties may be stated in nutshell as under:-

al In September 2016, complainants booked the apartment bearing

No,A.602 in respondent's project Veena Serenity situated at

Chembur, Mumbai. According to complainants, they paid substantial

consideration amount for the apaftment and respondent failed to

execute and register agreement for sale. It was contended that draft

agreement for sale forwarded by respondent was not in conformity

with the Act of 2016 and Rules and Regulations made thereunder

and respondent put an extended date of possession as 1st
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December, 2020 of project completion at the time of project

registration which is unreasonable. It was alleged that respondent

is denying to pass on G.S.T. input tax credit to complainants and

charging interest for having delayed payment though work was not

completed as per schedule and the agreement.

bl Based on these grievances, complainants filed complaint before

MahaRERA clalming the following reliefs :-

il To execute the agreement for sale as per the Model Form of

Agreement as annexed to the Maharashtra Real Estate Rules

2017.

iil To mention a reasonable completion and possession date as per

the provisions of Rule 4 of the Maharashtra Real Estate

(Regulation and Development) (Registration of Real Estate

PQects, Registration of Real Estate Agents, Rates of Interest and

Disclosures on Website) Rules 2012 the revised date of
possession for an ongoing project has to be commensurate with

the extent of balance development.

liil No Interest to be levied on complainants.

ivl To pass on the GST benefits to complainants.

vl To compensate the complainants for Stamp Duty and Registration

charges already paid in case validity of the same has expired.

Defence;-

Authorized Representative of respondent appeared before the

{ Authority and stated that respondent is willing to execute agreement for
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sale. It was submitted that date of completion of project at the time of

MahaRERA registration was uploaded considering pending compliances

relating to sewerage waste management. It was contended that GST input

credit will be passed on to complainants as and when received and

possession of the apartment will be handed over by December, 2018.

Conclusion by the Authority:

5l Considering rival subrnissions, learned Chairperson, in

complaint issued following directions :-

al Parties to execute agreement for sale as per provisions of Section

13 of the Act of 2016 and Rules and Regulations made thereunder

within 30 days from the date of order.

bl Respondent shall hand over possession of the apartment with

Occupancy Certificate to complainants befoi-e the period ending

31$ December, 2018 failing which respondent to pay interest at

the rate prescribed under Rule 18 of the Real Estate (Regulation

and Development) Act, 2016, from 1$ January 2019 till actual

date of possession on the entire amount paid by complainants to

respondent.

cl Respondent shall pass on GST input tax credit to complainants as

applicable.

dl Complainants to make balance payment as agreed between the

parties at the time of executing and registering agreement for

sale.
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Non Compliance Proceedings

6l It appears that after the order in complaint, complainants filed

non compliance proceedings before the Authority. It was submitted that

respondent executed registered agreement for sale as per the directions

in the order, but demanding monies beyond what was agreed at the time

of passing order and also withholding possession, even on receipt of

Occupation Ceftificate. A direction was sought from the Authority to

respondent to adhere to the arrangement regarding balance payments

and hand over possession at the earliest.

7l The developer appeared in the proceedings and submitted

that no such arrangement was made between the parties peftaining to

balance payment.

8l Upon hearing the pafties, learned Chairperson directed

respondent to hand over possession of the apaftment within 15 days from

the date of order and adhere to all other directions issued in order dated

23'd May, 2018. It was clarified that complainants shall pay only the

principal amount due at the time of receiving possession. Respondent was

also dlrected to pay cost of Rs.50,000/- to complainants for having

reneged on his commitments.
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Grounds of Appeal

9l Being aggrleved, developer seeks to challenge the impugned

order dated 15th January 2019 in the instant appeal. Appellant raised

manifold grounds to assail the order as follows :-

i] As per agreement of allotment of flat, complainants were bound

and liable to make payments towards consideration in accordance

with the schedule.

iil Complalnants failed to make payment of balance consideration

within 7 days of intimation for fit-outs, despite letter dated

t.L2.20L7, calling upon them to make payment of balance

consideration as construction of building was to be completed in

January 2018 and thereby commltted breach of terms of

agreement for which developer cannot be blamed'

iiil Appellant was ready and willing to execute and register

agreement for sale in respect of subject apartment, but

complainants avoided the same by raising some or the other

disputes from time to time.

ivl Complainants avoided their liability to pay balance consideration,

thereby not only delaying the process of execution and

registration of agreement but also handing over possession.

vl Appellant has complled with the order dated 23'd May, 2018

passed In complaint and executed and registered agreement for

sale though respondents failed to adhere to the payment

schedule.

{
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vil As regards handing over possession, time was granted till 3lst

December, 2018, which had not expired when complaint was filed

and the order in complaint came to be passed on 23.5.2018.

viil Appellant was ready and willing to hand over possession to

complainants subject to payment of balance consideration. As the

balance consideration was not paid, raising some or the other

false grounds, process of handing over possession was delayed

by complainants.

viiil Appellant never agreed to waive interest on delayed payment. It
is wrongly recorded in the impugned order that appellant orally

agreed that complainants will be required to pay only principal

amount and interest shall be waived. Though appellant had set

up defence regarding demand of interest on delayed payment

from complainants, it was ignored by the Authority and was not

recorded in the order. According to appellant, there was no

agreement between parties regarding waiver of interest from the

side of appellant. Had this happened, the same ought to have

been recorded somewhere in writing. Respondents never

addressed any communication in writing regarding understanding

between the parties regarding waiver of interest. In the absence

thereof, it cannot be assumed that appellant agreed to waive

interest on delayed payment by respondents. It is contended that

for want of supporting material, observations made by Authority

for the first time, in order dated 15th lanuary 2019 do not hold

good and need to be set aside.

ixl The impugned order is without jurisdiction as learned Chairperson{
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Defence in Appeal

101 In addition to the defence set up by respondents in complaint,

multiple objectlons came to be raised regarding maintainability of appeal

and challenge to the legality and correctness of the order dated

15,01.2019.

il It is submitted that as order dated 23.5.201g directing appellant

to hand over possession of apartment was not complied,

execution application was preferred before MahaRERA and vide

order dated 15.01.2019, appellant was directed to hand over

possession within 15 days and comply with other directions

issued in the order dated 23.05.2018. Appellant was saddled wtth

8/22
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has no authority to award interest and the same is exclusively

within the domain of Adjudicating Officer.

xl The order dated 15th January, 2019 is clarificatory in nature and

only previous order has been modified by the impugned order. In

such a case the authority has no jurisdiction to issue directions to

pay costs and complainants only to pay principal amount due at

the time of receiving possession.

xil It is settled law that executing couft cannot go behind the decree.

By recording findings for the first time, in the clarificatory order,

Authority exceeded it's jurisdiction. As order dated 23rd May,

2018 stands merged in the order dated 15.01.2019 appellant has

challenged final order dated 15.01.2019, which deserves to be

set aside in view of the grounds raised in appeal.
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penalty of Rs.50,000/- for not abiding it,s own statement and

therefore, it cannot be said that executing court has exceeded it,s

jurisdiction by travelling behind the decree.

iil Another objection ralsed by respondents is that order dated

23.05.2018, has not been challenged in appeal and only order

dated 15.01.2019 is under challenge. In this situation order dated

23.05.2018 having not been challenged cannot be interfered with

and agitated on merits.

iiil Appeal is not maintainable in view of non compliance of proviso

to Section 43(5) of the Act of 2016 as appellant has not deposited

entire money with penalty as per requirement of proviso to

Section 43(5) of the Act of 2016.

ivl Non compliance of the order dated 15.01.2019 renders the

appellant non eligible for seeking reliefs in the present case.

During pendenry of appeal, appellant was directed to hand over

possession of apartment on payment of balance consideration by

respondents. Though entire consideration was paid, appellant ln

breach of an undeftaking delivered conditional possession which

is not a possession in the eyes of law.

vl If present appeal is allowed, it would amount to effectively

allowing appellant to take advantage of it,s own wrong. In this

connection, submission is that at the time of hearing of complaint

before MahaRERA, appellant's authorized Representative orally

submitted that they would hand over possession of apatment

before 31$ December, 2018 and respondents shall pay only the
principal amoun! whereas interest would be waived by appellant.

*.'
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As per oral request of Representative of appellant, during hearing

of complaint, learned Chairperson did not record the statement

and understanding regarding waiver of interest by appellant. In

the order dated 23.5.2018, it was specifically directed to hand

over possession with Occupation Certificate before 31't

December, 2018 and in case of failure to pay interest from 1s

January 2019 till actual date of possession. It was, therefore, not

for the first time in the later order for non compliance, that

direction regarding payment of interest came to be issued as

alleged by appellant.

vil The parties entered into agreement on 5th August,201g and on

18th August, 2018, respondents paid Rs. 1.26 crores to appellant.

It was accepted without any demur or protest by appellant. Even

after accepting entire consideration, order dated 23.5.201g was

not fully complied.

viil As order dated 23.05.2018, has attained finality, appeal needs to

be confined to levy of penalty as per order dated 15.01.2019.

The scope of appeal cannot be extended to the other grievances

on merits made in appeal, as impugned order dated 23.05.2019

has not been challenged.

ixl Appellant has not passed GST benefit which needs to be passed

on by builder for input credit availed by them. Appellant has

concealed books of accounts to confirm that they did not receive

input credit. Even ceftiflcate from Chartered Accountant is not

placed on record to show that books of accounts were verified

and input credit has not been received.
y
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xl As appellant has commilted breach of orders passed by the

Authority and breach of undertaking before this Tribunal recorded

in the order dated 15.07.2019, respondents pray to dismissed the

appeal with cost and initiate suo-motu action for contempt for

committlng willful breach of undertaking given before this

Tribunal.

11] Heard learned counsel for parties in extenso. perused record.

12) From rival pleadings and submissions of the parties, following

points would arise for our consideration and we record our findings against

each of them for the reasons to follow ;-

Sr.no. POINTS FINDINGS.

1. Whether appeal is maintainable in it's form? Affirmative

AT00500000011116

Affirmative2

3

Whether the impugned order dated
15.01.2019 is sustainable in law?

Whether the order under challenge calls for
interference in this appeal?

Negative

REASONS

POINT 1:-

13. Respondents have challenged the maintainability of appeal on

two grounds viz:-

1-1/22
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il The original order dated 23,05.2018 passed in

complaint has attained finality and order in execution

proceeding simpliciter cannot be challenged in appeal

as executing court cannot go behind the decree.

iil Appeal was heard and admitted by Single member of

this Tribunal on 23.04.20t9, 30.04,2019 and

06.05.2019 which is contrary to the judgment of the

Hon'ble Bombay High Court in Larsen and Toubro

Ltd -vs- Rekha Singha, decided on 17.10.2019 in

Second Appeal (L) No.14061 of 2019. The orders

having passed by the Bench not competent to entertain

appeal are non-est and for want of pre-deposit under

Proviso to Section a3(5) of RERA, appeal is not

maintainable.

t4. So far as first ground is concerned, learned counsel for

respondents vehemently contended that original order dated 23.05.201g

has never been challenged by appellant and considering the challenge

only to the order passed in non-compliance application on 15.01.2019,

appeal cannot be said to be maintainable.

15. Per contra, learned counsel for appellant referred to the

provisions of Section 43(5) of the Act of 20t6, to submit that any person

aggrieved by any direction or decision or order, made by the Authority or

by the Adjudicating Officerlnder the Act, may prefer an appeal before
v
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Appellate Tribunal. Learned counsel submits that any order including order

in execution can be subjected to challenge in appeal. According to learned

counsel, provision of Section 43(5) of the Act of 2016 cannot be narrowed

down as such interpretation would defeat the very purpose of the Act,

which has created a speedy mechanism to deal with the complaint and

also provided for establishing Appellate Tribunal to hear appeals from the

orders passed by the Authority or by Adjudicating Officer. Learned counsel

submits that objection to maintainability is devoid of merits and liable to

be rejected as it is not in dispute that order dated 23.05.201g has not

been challenged in appeal. It is contended that in terms of order dated

23.05.2018 agreement for sale has been executed within stipulated time

and order has been complied.

16. In the light of the above, a simple question that arises here

is whether in the absence of challenge to the order passed in complaint,

appeal can be maintalnable against the order passed in execution

application. Section a3(5) of the Act of 2016 clearly answers this query.

For ready reference relevant provision of sub section (5) of Section 43 is

reproduced here as under :-

"43. Establishment of Real Estate Appellate Tribunal

(1)

1-3/22

v



4T00600000011116

(2)

(3)

(5) Any person aggrieved by any direction or decision or

order made by the Authority or by an adjudicating

officer under this Act may prefer an appeal before the

Appellate Tribunal having jurisdiction over the matter.

Provided that where a promoter files an appeal with

the Appellate Tribunal, lt shall not be entertained

without the promoter first having deposited with the

Appellate Tribunal at least thirty per cent of the penalty

or such higher percentage as may be determined by the

Appellate Tribunal, or the total amount to be paid to the

allottee Including interest and compensation imposed

on him, if any, or with both, as the case may be, before

the said appeal is heard.

Explanation - For the purpose of this sub section

"person" shall include the association of allottees or any

voluntary consumer association reglstered under any

law for the time being in force."

77. From the plain language of sub Section (5) of Section 43, lt can

be seen that any person aggrieved by any direction or decision or order made

74122
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by the Authority or Adjudicating Officer, may prefer an appeal before the

Appellate Tribunal having jurisdiction over the matter. Expression "any order"

is inclusive of the order passed for non compliance in execution application

as no exception has been carved out in this sub-section to exclude order in

execution proceeding from the purview of appeal. In this background, we

do not find substance in the submission of respondents that order dated

15.01.2019, alone cannot be the subject matter of appeal as order in original

complaint ls not put to challenge.

181 The second contention to assail maintainability of appeal is that

under Section a3(3) of the Act of 2016, every Bench of Appellate Tribunal

shall consist of at least one Judicial Member and one Administrative or

Technical Member, hence order of pre-deposit passed by single Member of

Tribunal is non est and for want of compliance of proviso to Section 43 (5)

of the Act of 2016, appeal is not maintainable.

191 On perusal of record, it is revealed that appellant has deposited

30o/o of the cost awarded by MahaRERA in execution application. This appeal

came to be substantially heard on several occasions. The challenge is to the

order dated 15.01.2019 passed in non compliance proceeding. In this

situation we do not find it appropriate to go into the controversy raised by

respondents regarding maintainability of appeal on the ground of non

compliance to Proviso to Section a3(5) of the Act of 2016.
75 /22
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POINTS 2 & 3:-

201 On merits, manifold submissions have been made on behalf of

appellant to challenge the order dated 15.01.2019. It is submitted that

chairperson of the Authority has no jurisdiction to decide or adjudicate

complaint or claim in respect of interest or compensation for delay in handing

over possession. It is further submitted that under the provisions of Act of

2016, complaints under Section 18 are required to be adjudicated by

Adjudicating Officer under Section 71 of the Act.

2Ll In this connection, judgment of the Hon,ble Division Bench of

Punjab and Haryana High Court, in Janata Land promoters private

Limited -vs- Union of India and ors (with other bunch of petitions),

vide order dated 16th October, 2020 in CWp No.B54B, 8550, g55Z 10087,

10095, 10115 to 10118, 10124 and 10125 of 2020 is important wherein in

paragraph 87 conclusion and directions have been culled out and in sub

para (e), it is held as under:-

"(e) Where the relief sought in a complaint under the Act is for
refund of the amount, and interest on the refund amount, or

directing payment of interest for delayed delivery of possession,

or penalty and interest thereon, it is the Authority which has the
power to examine and determine the outcome of such complaint.

When it comes to the question of seeking the relief of
compensation or interest by way of compensation, the AO alone

76/22
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has the power to determine it on a collective reading of Sections

In view of this legal proposition, we do not find merits in the

submission of appellant that order passed by learned chairperson of the

Authority regarding interest is without jurisdiction.

221 The next contention on behalf of appellant is that respondents

had never claimed interest under section 1g in complaint. Therefore, by

awarding interest on delayed possession, in execution application, Authority

had acted beyond jurisdiction. True, reliefs claimed in complaint do not

include claim of interest for delayed possession. under section 3g of the Act

of 20t6, Authority has ample powers to impose penalty or interest in regard

to any contravention of obligations cast upon promoters, allottees and real

estate agents. The preamble of the Act makes it clear that Real Estate

Regulatory Authority has wide powers to protect interest of consumers in

the real estate sector. It is not in dispute that respondents have paid 100%

consideration and other ancillary charges. It is also not in dispute that till

15.01.2019 when order in execution application was passed, possession of

apartment was not delivered to respondents. The order passed in complaint

on 23'05'2018 is speaking order wherein appellant was directed to hand over

possession with Occupancy Certificate, before the period ending 31'tA--"

77 /22
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December, 2018 failing which to pay interest from l't January, 2019 at the

prescribed rate under Rule 18 of the 2017 Rules. As indicated above order

dated 23.05.2018 has not been challenged by appellant. In this background

as possession was not delivered till 15th January 2019, learned chairperson

has reiterated simplicitor in the order to hand over possession and adhere to

all other directions passed in the order dated 23.05.2018. considering wide

powers of the Authority under the Act and in the fact situation we do not find

substance in the contention of learned counsel for appellant that interest

ought not to have been awarded in the absence of relief in complaint.

231 The main grievance of appellant on merits, appears to be

regarding directions issued in the order dated 15.01.2019, that complainants

to pay only the principal amount due and interest shall be waived off. In this

connection appellant submitted that as per uncontroverted terms of

allotment letter, respondents were bound to make payment of balance 70olo

consideration within 7 days of intimation for fit-outs. The intimation for fit-

outs was given to respondents on 0L.L2.2017. Despite intimation

respondents did not pay even balance consideration by raising sorne or the

other false and frivolous grounds. It is contended that respondents

committed breach of terms and conditions and therefore they are liable to

pay interest on delayed payment. The grievance is made that order dated

23,05,2018 does not make any reference to demand of interest on delayed
1.8/22
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payments and it does not record about alleged agreement or submission

made by Representative of appellant in respect of waiver of interest.

According to appellant if there was any agreement between the parties that

appellant would not demand any interest from respondents, the said fact

could have been at least recorded somewhere in writing or in the order.

Respondents had also not addressed any written communication regarding

understanding between the pafties regarding waiver of interest. Appellant

submits that in the absence of supporting material, agreed terms and

conditions in allotment letter would prevail. It is reiterated that appellant had

never made any statement regarding waiver of interest and is entitled to

recover interest for delayed payment of balance consideration from the

respondents. It is further contended that executing court cannot go beyond

decree. Appellant submitted that complaint was already disposed of vide

order dated 23.05.2018 and when complaint is completely silent on demand

of interest, direction in the order dated 15.01.2019 to respondents to pay

only principal amount ought not to have been issued. By issuing such

direction, Authority virtually passed a fresh order in execution proceeding

which is not permissible. It is submitted that previous order is modified by

later order and therefore, previous order gets merged in the order dated

15.01.2019. It is submitted that without considering facts, cognizance of

application for non-compliance of order was taken and impugned order came
79/22
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to be passed which needs to be set aside.

241 Learned counsel for respondents supported the order dated

15.01.2019 and submitted that order dated 23.05.201g has attained finality

and appeal therefore, deserve to be dismissed. It is contended that at the

most controversy can be confined to levy of cost.

251 On perusal of paragraph 4 of the order dated 23.05.201g, it can

be seen that complainants were directed to make balance payment as agreed

between the parties at the time of executing and registering agreement for

sale. Appellant was represented by it's authorized Representative who made

oral submissions at the time of hearing in complaint. Those submissions

have been recorded in para 3 ofthe order, The order dated 15.01.2019 shows

that during the course of hearing in complaint, authorized Representative of

respondent had orally agreed that at the time of executing and registering

agreement for sale, complainant will be required to pay only the principal

amount due and interest, if any, shall be waived by appellant. Both the orders

have been passed by learned chairperson, MahaRERA. As stated above order

dated 23.05.2018 has not been assailed by appellant.

261 Though appellant states that submissions were made before the

Authority that there was no agreement to waive interest on delayed payment

by apartment purchasers, learned Chairperson, MahaRERA has not recorded

same in impugned order. If Appellant's Representative had not made any
20/22
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statement regarding waiver of interest, remedy available to appellant lies

under Section 39 of the Act for rectification of the order or any mistake

apparent on record. Appellant has not availed remedy available under

Section 39 of the Act. In these circumstances, we do not find any fault with

the directions issued in the order dated 15.01,2019.

271 So far as cost of Rs.50,000/- awarded in execution application is

concerned, executing court has ample powers to award costs if the facts of

a particular case so \/arrants. In the present case admittedly possession was

not delivered within time as per order dated 23.05.201g. Even on

15.01.2019, when execution application was decided, possession was not

delivered. Non compliance of order despite oral assurance by Representative

of appellant led the Authority to award costs. No flaw can be found with

the same.

2Bl Regarding GST amount, it is submitted that by letter dated 4th

January 2018 respondents were informed to pay principal amount of

Rs.1,26,00,000/- in terms of agreement and they may pay GST amount once

GST credit amount is finalized. Respondents submitted that appellant

concealed books of accounts to confirm that GST input credit is not finalized.

It is contended that even ceftificate from chartered Accr:untant to show that

books were verified has not been submitted. In this situation submission of

respondents is that direction needs to be issued to appeilant to pass on GST
21,/22
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benefit to respondents.

291 Learned counsel for appellant, upon instructions submltted that

GST benefit has not been received and as soon as the same will be received,

appellant is ready to pass on the same to respondents. In view of this

statement, grievance of respondents regarding GST benefit is taken care of.

30] Considering the overall facts and circumstances discussed

(supra), we do not find any scope for interference in the impugned order.

Appeal being meritless deserve to be dismissed. Hence the following order.

ORDER

il Appeal stands dismissed with cost of Rs.20,000/- to

be paid equally to respondents.

iil The costs awarded shall be in addition to the costs

awarded by Authority.

iil Copy of order be sent to the parties and

MahaRERA as per Section 44(4) of the Act of 2016.

._/
4t,a

(s;s. SAN trto#erN, r.)
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