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BEFORE THE MAHARASHTRA REAL ESTATE
APPELLATE TRIBUNAI-, MUMBAI

Appeal No. AT006000000052385

1. Veenu Viiay Kumar Chawla
2. Vijay Kumar Chawla

5, Sandesh Building, 28th Road,

Bandra (West)
Mumbai-400 0050 Appellants

Versus

Epitome Residency Pvt. Ltd,
1401, A Wing, One BKC

Plot No. C 66 G Block

Bandra (East)

f4umbai - 400 051 Respondent

Mr. Mustafa Kachwala, Mr. Rakesh V. Misar, Ms. Ketki
Pansare i/b Kachwala Misar & Co. Advocate for Appellants.
Adv. Devang Lakhotia i/b luris Consillis for Respondent.

CORAM SUMANT M. KOLHE, MEMBER (J)
s. s. SANDHU, MEMEER (A)

4th NOVEMBE& 2020.DATE

]UDG M ENT

IPER S. S, SANDHU, MEMBER (A)I

This Appeal assails order dated 04.02.2020

passed by learned Adjudicating Officer (In short'AO') by which

Appellants/Allottees are not held entitled for relief of refund of

their amount with interest they sought in their above complaint

and the same is dismissed.
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2. As per facts revealed from record Appellants

are purchasers of flat No. 1304 from erstwhile developer

Wadhwa Group in Tower'C'along with one car parking slot

in a building known as 'lmperial Heights' situated at

Goregaon (West), Mumbai. They paid Rs. 89,55,900/- in

September 2010 and letter of allotment (LOA) was also

issued. Wadhwa Group had undertaken to deliver

possession with occupancy certiflcate (OC) by 2013 or latest

by June,2014. According to Appellants, after repeated

requests and reminders Wadhwa Group executed

agreement for sale (AFS) on 28.01.2015. As per clause I
AFS, date of possession was agreed as 31.03.2017 failing

which Appellants had option to demand refund with interest

@1270 after giving 15 days' notice for termination of

agreement. Later, as per order dated 23.03.2017 by NCLT,

the project housing flat purchased by Appellants was

transferred from Wadhwa Group to Respondent. As

recorded in the impugned order Appellants paid more than

Rs. 1.85 Cr. in addition to amount paid for service tax.

Alleging that Respondent has failed to deliver possession

agreed as per clause 8 of agreement Appellants filed the

above complaint on 15.03.2019 seeking refund of the

amount paid with interest @ 12olo p.a.

3. Complaint was dealt with initially by learned

l"lember of f4ahaRERA. Later, it was transferred for

adjudication to learned AO. After hearing the parties

learned AO accepted the contentions of Respondent that
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delay occurred due to circumstances beyond control of

Respondent and passed the order under challenge in this

Appeal.

4. During the hearing, padies appeared before

the Tribunal though their learned counsel. It was submitted

by learned Counsel for Appellants that no letter admitting

and informing delay in possession was ever given by

Respondent to Appellants. He further submitted that

termination notice given by Appellants is given as per the

terms of AFS and they approached the Authority thereafter

to seek necessary relief. He referred to affidavit by

Respondent stating therein directions by the Hon'ble

Bombay High Court to MCGM for issuing OC but Respondent

has obtained only part OC. He also submitted that nothing

prevented Respondent from giving possession earlier before

the dispute is settled with BEST.

5. On the contrary, learned Counsel for

Respondent contended that the project got delayed due to

several difficulties beyond control of Respondents. As per

clause 8 of AFS Respondent is entitled for extension in date

of possession on pro rata basis for force majeure conditions.

All these circumstances encountered causing delay in

completion of project are well articulated and submitted in

the affidavit in reply filed by Respondent before the

Authority in complaint proceedings. He also contended that

notice is defective as it is not given as per terms of the AFS.
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He fufther submitted that Respondent on obtaining part OC

had informed Appellants to take possession but they

refused. In such circumstances as the project got delayed

for reasons beyond control of Respondent entitling

Respondent extension in date of possession as per terms of

clause I of AFS, learned Counsel supported the impugned

order being leqal and proper and hence not to be set-aside.

6. On considering submissions of parties and

record, it is found that Appellants flled complaint seeking

refund with interest under Section 18 of Real Estate

(Regulation and Development) Act, 2016 (RERA). The said

complaint adjudicated by the Ao has culminated in passing

of the impugned order. AO is appointed under Section 71

and 72 of RERq for the purpose of adjudging compensation

under Sections lz,l4, L8 and 19. As per Section 31(1) an

aggrieved person may file complaint with the Authority or

the AO, as the case may be. In the past while considering

question regarding jurisdiction of the Authority vis-a-vis the

AO for deciding grant of refund with interest under Section

18 of RERA, full Bench of this Tribunal in the case of Sanvo

Resorts F^. Ltd. Vs. Ranveer Sharma (Appeal No,

4T006000000010751) has held that the AO has no

jurisdiction to decide the issue as the same is vested with

the Authority. Therefore, without going into merit of

submissions tendered by parties, examination of Appeal is

limited only as to whether the AO has jurisdiction to decide

the claim of Appellants for refund and interest in the
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complaint of Appellants and pass the impugned order to

reject the same.

7. After examining the issue relating to
jurisdiction of the AO in its entirety for considering

complaint for refund and interest, the Tribunal in para 13 of

the Sanvo Resorts judgment dated 19.07'2019 (supra)

has held as under:

"13. Coming to the challenge raised by Promoter

to the jurisdiction of the Authority U/Sec., 18 it is quite

evident from the opening wording of Sedlon 71 of the

Act that the very appoinlnent of the Adjudicating Officer

is for the purpose of adjudging 'compensation' under

Sections 12, 14, 18 & 19 of the Act This signifies that

Adjudicating Offlcer is to adjudicate the element of
compensation and while doing so he shall have due

regard to various factors enumerated under Sec' 72 of
the Act such as amount of dispropoltionate gain or unfat
advantage amount of loss etc. However, it may be seen

that no such appreciation of any such factors or r&sons
is required or provided U/,ec. 18 of the Act for refund of
the paid amount with intetest......"

14.

15. Considering the above, the Adjudicating Officer

ll/sec. 71 of the Act primarily has jurisdiction to decide

the case where adiudkation is required for awarding

compensation and/or where lnterest being sought qua

compengation falls under the sway of compensation

Where the refund of the paid amount is sought along

with interest simpliciter and not by way of compensatian

per se, the Authority has necessary iurisdiction to deal

with such claims u/Sec. 18 of the Act........."
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8. Having held as above, this Tribunal ln the

case of Mohit Melwani Vs AA Estates Pvt. Ltd. (Appeal

No. AT006000000010873) further held that in a case

where refund with interest and compensation is sought, the

Authority is not required to send the complaint to the AO

for adjudging compensation in case no breach as alleged is

found by the Authority for granting relief of refund and

interest itself.

9. In a recentjudgment dated 31.08.2020 in the

case of Pankaj Kishore Agarwal and Anr. And

connected matter in Appeal Nos.

AT006000000052542 and AT0060000000s2s43,

this Tribunal had occasion to deal with the issue of

jurisdiction of the AO vis-i-vis for granting refund and

interest at greater length. After detailed examination of

provisions of RERA, the Tribunal has held that the AO is

appointed under Section ?l and 72 for the purpose of

granting compensation only and does not have jurisdiction

to decide any other issues for which jurisdiction is solely

vested with the Authority.

10. The view taken as above by this Tribunal in

the aforesaid cases is also supported by a recent order

dated 16.10,2020 passed by the Hon'ble Punjab Haryana

High Court in CWP No.38144 of 2018 and other
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connected matters. For gauging the legal position held

therein on this speciflc issue, relevant extracts from the said

order are reproduced as under:

"60. On a collective reading of Sections 71 and 72
of the Act, the legislative intent becomes explicit This is
to limit the scope of the adjudicatory powers of the AO to
determining compensation or interest in the event of
violation of Sections 12/ 14, l8 and 19 of the Act. To

recapitulate, the question of compensation arises only in
relatbn to the failure of the promoter to discharge his
obligations. Therefore, in a complaint for compensation or
interest in terms ofsectton 71 of the Act, the complainant
would be the allottee and the Respondent would be the
promoter. However, the powers of the Authority to inquire
into complainb are wider in scope. As is plain from Section
31 of the Act, a complaint before the Authority can be
against "any pronoter/alottee, real estate agent, as the
case may be." It is, therefore, not correct to equate the
adjudicatory powers of the Authority with that of the AO
as they operate in different spheres. Even vis-d-vis the
promoter/ complaints seeking relbfs other than
compensation or interest in terms of Section 71 read with
Section 72 of the Act, the powers of adjudication are
vested only wlth the Authority and not with the AO. The

submission that since disputes under the Act would
involve determining if the clauses ofan agreement ofsale
have been conplied with by either paty and that such a
'lis' can be adjudged only by the AO, is also not
acceptable. There is no reason why the Authority cannot
examine such a question if it were to arise for
determinatton ln a complaint before it, In any event, the
Authontyg decisions are amenable to judicial review in
two further appealt once by the Appellate Tribunal an4
thereafter, by the High Court.

61. Consequendy, the plea of the Petltioners that the
power and scope of the functions of the Authority are
limited to determining penalty or interest under Section
38 of the Act is rejected as it overlooks the wide range of
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powers of the Authority on a colledive reading of Sections

31, 34 (0, Sections 35, 36 and 37. In fact, the power to

issue interim orders under Section 36 of the Act and the

power to issue directions under Section 37 of the Act are

not made available to the AO under Section 71 of the Act.

62......

63. Atthough, the Act does use distinct expressions like

lefundi 'interesti 'penav' and 'compensation', a

cotlective reading of the provisions makes it apparent that

when it comes to refund of the amount and interest on

the refund amounC or direding payment of interest for
delayed deluery of possession, or penalty and interest

thereon, it is the Authority which has the power to

examine and determine the outcome of a complaint This

Court finds merit in the contention on behalf of the

Respondents that the expression 'interest'as used in

Section 18 of the Act is a pre-determined rate, as may be

fixed by the government, and is distind from the interest

by way of compensation that has to be computed by the

AO in terms of Section 71 (3) keeping in view the factors

outlined in Section 72 of the Act. When it cones to the
question of seeking the relief ofcompensation or interest

by way of compensation, the AO alone has the power to

determine it on d collective reading of Sections 71 and 72

of the Ad.

64, The submission on behalf of the Petitioners that the

word'quantum'ls not used in Section 71 of the Act and,

therefore, the AO has the powers beyond adjudging

compensation, is again based on an improryr

understanding of the scope of those powers. If sections

71 and 72 of the Act are read together, it is plain that the
AO has to adjudge the 'quantum of compensation'.

65.....

66. It was repeatedly urged by the counsel for the
Petitioners that the Authority and the AO can come to
different conclusions on the same question, viz., whether

there has been a violation ofprovisions ofSections 12, 14,

18 and 19 of the Act by the promoter. This again appears
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to the Coutt to be based on an erroneous understanding
of the scheme of the Act. If a complainant is seeking only
compensatton or interest by way of conpensation
simpliciter with no other relief/ then obviously the
complainant would stmightway file a complaint before the
AO. The complaint will be liled in form CAO and wi/l be
referrable to Rule 29 of the Haryana Rules. The AO in such
instance would proceed to determine whether there is a
violation of Sections 12, 14, 1B and 19 of the Act.

Therefore, the question of any inconslstent order being
passed by the Authoity in such instance would not arise.

67. The second scenario is that a single complaint is liled
seeking a combination of reliefs with one of the reliefs
being re/ief of compensation and payment of lnterest. In
such instance, the complaint will First be examlned by the
Authority whlch will determine if there is a violation of the
provisions of the Act. If such complaint k by the a ottee
and against the promoter and ifthe Authority comes to an
aflirmative conclusion regarding the violations it will then,
for the linited purpose of adjudging the quantum of
compensation or interest by way of compensation, refer
the complaint for that limited purpose to the AO. With the
Authority already having found in favour of the
complainant as regards violation by the promoter of
Sedions 12, 14, 18 and 19 of the Act, clearly the AO wil
not further examine that question. The AO will only
proceed to determine the quantum of compensation or
hterest keeping ln view the factors outlined in Section 72
of the Act. In other words, the AO will act on the findjng
of the Authority on the question of violation of those
provisions and not undeftake a fresh exercise in that
regard. This way the powers of the Authority under
Section 31 read with Sections 35 to 37 of the Act will not
overlap the functions of the AO under Section 71 of the
Ad. Both se's of provisions are, therefore, capable of
being harmonized."
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11. Considering the legal position discussed and

held as above, the order passed by the AO with regard to

subject matter involved in the present complaints are

obviously without jurisdlction as per provisions of RERA. It

is a fundamental principle well established that an order

passed by a forum having no jurisdiction is a nullity. An

objection to its validity can be raised at any time even in

appeal proceedings. The mere fact that no objection was

raised before the AO would not by itself bestow jurisdiction

to the AO. For the reasons assigned hereinbefore, the

impugned order passed by the AO is liable to be quashed

being a nullity for lack of jurisdiction over subject matter. In

view thereof, it is appropriate that the complaint in question

is remanded back to the Authority to be decided in

accordance with law as held hereinabove.

[PER: SUMANT KOLHE, MEMBER (J)]

13. I agree with conclusion drawn by my learned

brother in this matter. However, I would like to substantiate

the conclusion by assigning the following reasons.

\4. In some matters, order of refund with interest

are passed by Chairperson or member of MahaRERA and in

some matters; order of reiund with interest are passed by

Adjudicating OfJicer.

15. Jurisdiction of Chairperson or member of

MahaRERA in passing order of refund with interest was
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challenged in some Appeals and Tribunal rejected such

challenge by holding that Chairperson or Member of

Tribunal is having jurisdiction to pass order of refund with

interest.

16. In Appeal No. AT006000000000159

Manoj Vatovat V/s. Sea Princess Realty & Ors,

decided on 14u February, 2019 bench of Tribunal

observed as under.

The learned Advocate for the Promoter has raised objection

about jurisdiction of Chairperson of IvlahaRERA Authority in

passing the impugned order in the Complaints of Allottees.

According to him Chairperson is not judicial Officer and the

complaints filed by the Allottees ought to have been

decided by Adjudicating Officer who is retired District Judge

as per the provisions laid down under Section 31 and 71 of

RERA Act, 2016. It cannot be ignored that the impugned

order passed by Chairperson of MahaRERA Authority was

further challenged in Appeal before MahaRERA Appellate

Tribunal by Promoters as well as Allottees. Admittedly,

Appeals filed by Promoters are dlsmissed whereas Appeals

filed by Allottees were allowed. Being dis-satisfled with the

decision of MahaRERA Appellate Tribunal, promoters

preferred second Appeal before Hon'ble Bombay High

Court, Second Appeal was dismissed. Thereafter, promoter

filed Review Petition before the Hon'ble Bombay High Court

Review Petition was also dismissed. Copy of order of the

Hon'ble Bombay High Court dismissing the Review petition

11



Appeal No. AT006000000052385

clearly shows that issue about jurisdiction of Chairperson of

MahaRERA Authority in deciding the original complainants

was raised and argued. However, a Review Petition was

dismissed after considering the above mentioned objectlon

regarding jurisdiction also. The objection which is raised

before the Hon'ble Bombay High Coud, now cannot be

raised in execution proceedings before MahaRERA Tribunal.

After considering Section 12, 14, 18 and 19 of

RERA Act, 2016 read together with Section 31 and Section

71 as well as Section 72 of RERA Act, 2016, it is revealed

that the Adjudicating Offlcer who is retired District Judge is

entrusted with the jurisdiction to decide the point of dispute

of compensation between Promoter and Allottee under the

provisions of RERA Act, 2016. So, except the determination

of compensation, MahaRERA Authority including

Chairperson and l4embers are having jurisdiction over all

other types of disputes between Promoter and Allottee as

per the provisions of RERA Act, 2016.

Tribunal has taken the same view in following Appeals.

i) Sanvo Resofts Pvt. Ltd. V/s. Ranveer Sharma
& Anr. Appeal No. AT006000000070757 decided on
79 July, 2079

Full bench of this Tribunal has held that only the claim of

compensation/ interest i.e. being sought as compensation

is to be adjudicated by Adjudicating Offlcer. In this appeal

the issue for consideration before Appellate Tribunal, was

as to whether the Authority lacks jurisdiction to decide the

'12
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claim of Allottee for refund of money with interest under

Section 18 of RERA and for the reasons recorded in the said

judgment, this Appellate Tribunal answered the above issue

in negative.

ii) Mohit Melwani V/s. A.A. Estate Pvt Ltd. Appeal
No. A7OO5O0O0OO070873 decided on 08.71.2079

In this matter the claim for refund of amount with interest

and compensation was made and the matter was not

referred to Adjudicating Officer. In fact, it was decided by

Authority. Authority rejected the complaint of the Allottee

for refund with interest and compensation. Authority

rejected the claim for refund with interest. Consequently,

claim for compensation was not referred to Adjudicating

Officer. Once, entitlement for refund with interest is not

proved before Authority, the issue of determination of

compensation does not survive. In appeal, objection was

raised on the point of jurisdiction of the Authority to decide

such claim for refund with interest and compensation. This

Appellate Tribunal has concluded that the claim for refund

with interest falls within jurlsdlction of the Authority and

only the claim for compensation, if required to be awarded

and quantifled, falls within the jurisdiction of Adjudicating

Officer.

iii) Pankaj Agarwal V/s. Real Gem Buildtech, Appeal

No. AT006000000052542 decided on 37"t August,

2020

This Tribunal has again concluded that Adjudicating Officer

is having jurisdiction to adjudicate only the compensation

13
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under Section t2, 14,18 and 19 of RERA, It is further held

by this Tribunal that jurisdiction to decide the dispute of

refund with interest is with Authority and not with

Adjudicating Officer. Once Adjudicating Officer is having

limited jurisdiction over subject matter for compensation

only, as per Section 71 of RERA, Adjudicating Officer lacks

inherent jurisdiction to decide any other dispute except the

compensation under Section t2,74, tg and 19 of RERA,

We have latest decision of the Hon'ble Punjab and Haryana

High Court on this point.

Honble Panjab & Haryana High Court has passed

order in CWP No, 387214 of 2078 Experion

Development Pvt. Ltd, V/s. State of Haryana &

Others and connected matters on leh October, 2O2O

on the following points.

a) Constitutional validity of the proviso of Section

43(5) of RERA and consequently the orders passed by
Appellate Tribunal rejecting the prayer for waiver of the pre-

deposit for entertaining the Appeal.
b) Scope and jurisdiction of Authority and
Adjudicating OfJicer in relation to Complaints under RERA.

c) Applicability of RERA retroactively to "ongoing
projects".

d) Challenge to Rule 28 & 29 of Haryana Rules as
well as to form CRA and CAO as amended on 12th

September, 2019 as being ultra vires.

Above referred point no. (b) is on the issue

involved in the Appeals before me.

l4
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At the outset, I would like to point that we are

guided by the Hon'ble Apex Court in following case-law as

far as applicability and bindingness of above mentioned

decision of the Honble Punjab and Haryana High Court is

concerned.

fn M, B, Venkatesh V/s, ITq 2OlA 5CC online rrAr
919,

Following observations are made.

The Gujrat High Court is not a jurisdictional High Court.

However, the flndings recorded by the Gujarat High Court

have persuasive value to decide the case before this

Tribunal. Whereas, the judgment of Madras High Court

which is a jurisdictional High Court, is binding on this

Tribunal. Therefore, this Tribunal is expected to follow the

binding judgment of the Madras High Court rather than the

Judgment of the Gujrat High Court which has persuasive

va lue.

The Hon'ble Bombay High Court is the

jurisdictional High Court for this Appellate Tribunal. Thus,

decision of the Hontle Punjab and Haryana will be having

persuasive value to decide the case before this Tribunal.

Any order passed without jurisdiction over

subject matter or order passed by forum lacking inherent

jurisdiction is nullity and ab initio void. Order challenged in

this appeal peftains to rejection of complaint for refund with
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interest and passed by Adjudicatlng Offlcer who is having

no jurisdiction over the subject matter of the dispute.

In view of above discussion impugned order

passed by Adjudicating Officer is not sustainable under the

law as Adjudicating Officer lacks inherent jurisdiction to

pass such order of refund with interest.

t7, For the reasons stated, above Appeal is partly

allowed and impugned order is set-aside and matter is

remanded back to MahaRERA, Authority for allotting the

same to such adjudicating mechanism established under

RERA having jurisdiction to decide the dispute of refund

with interest.

18. In the result, we pass the following order.

ORDER

i) Appeal No. AT006000000052385 is partly

allowed.

ii) Impugned order dated 4th February, 2020

passed in Complaint No.

CC006000000078533 is set aside.

iii) Complaint No. CC006000000078533 is

remanded back to MahaRERA for allotting the

same to such adjudicating mechanism
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established under RERA, having jurisdiction to

decide the dispute of refund with interest.

iv) Parties to appear before the Authorlty on

07.12.2020. The Authority to expedite and

decide the matters flnally in a time bound

manner preferably within three months from

the date of first appearance of the parties.

v) Parties to bear their respective costs.

vi) Copy be sent to both parties and MahaRERq as

per Section .+4(4) of RERA.

(s. SAN (suM NT KOLHE)
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