
Appeal Nos. AT006000000052353,

52354 & 52355 (Common Judgment)

BEFORE THE MAHARASHTRA REAL ESTATE

APPELLATE TRIBUNAL MUMBAI

1) Misc. Application No.226l20 (Stay)
In

Appeal No. AT006000000052353
In

Complaint No. CC006000000079182

Dev Navin Nisar
Haveli Bunglow 19,
Rajvilas Haveli Kothi CHSL,

Ghodbunder Road, Soham Gardens,

Chiltalsar Manpada,

Thane (West) 400 610 ... Appellant/Alloftee

Versus

Vijay Suraksha RealW LLP
Office Address: Office No. 205,

Marine Chamber,43 New

Marine Lines,

Mumbai 400 020 ... Respondent/Promoter

Along With
2) Misc. Application No. 219/20 (Stay)

In
Appeal No. AT006000000052354

In
Complaint No. CC006000000079190

Dev Navin Nisar
Haveli Bunglow 19,

Rajvilas Haveli Kothi CHSL,

Ghodbunder Road, Soham Gardens,

Chiltalsar Manpada,

Thane (West) 400 610 ... Appellant/AIIottee
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Versus

Vijay Suraksha Realty LLP

Office Address: Office No. 205,

Marine Chamber, 43 New

Marine Lines,

Mumbai 400 020 ... Respondent/Promoter

Along With
3) Misc. Application No.229l20 (Stay)

In
Appeal No. AT006000000052355

In
Complaint No. CC006000000079191

Dev Navin Nisar
Haveli Bunglow 19,

Rajvilas Haveli Kothi CHSL,

Ghodbunder Road, Soham Gardens,

Chiltalsar Manpada,

Thane (West) 400 610 ... Appellant/Allottee

Versus

Vijay Suraksha Realty LLP

Office Address: Office No. 205,

Marine Chamber,43 New

Marine Lines,

Mumbai400 020 ... Respondent/Promoter

Mr. Jairam Chandnani a/w Tanvi Mehta i/b Lexim Associates,

Advocate for Appellant.

Mr. M. J. Bhatt, Advocate for Respondent.
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Appeal Nos. AT006000000052353,
52354 & 52355 (common Judgment)

CORAM : SHRIRAM R. JAGTAP, MEMBER (J) &
S. S. SANDHU, MEMBER (A)

DATE : 20th DECEMBER,2021.

(THROUGH VIDEO CONFERENCING)

COMMON JUDGME]IT

[PER: S. S. SANDHU, MEMBER (A)]

These Appeals arise from common order dated

10.01.2020 passed by learned Member-1, MahaRERA

(hereinafter, referred to as 'the Authority') in 3 separate

complaints filed by Appellant seeking directions from

MahaRERA (hereinafter the Authority) to cancel the

termination of allotment issued by Promoter on 19.04.2019

for 3 shops (Nos. 31, 32 and 38) in the Respondent's project

'Orovia Phase-1' at Ghodbandar Road, Thane. Appellant

sought further directions to Respondent for execution of

agreement for sale with Appellant under Section 13 of RERA

in respect of the said shops,

2. As the parties, facts and reliefs involved in these

Appeals are identical, these Appeals are being decided by this

common judgment. Appellant and Respondent in this

judgment will be addressed as Complainant and Promoter

respectively.

3, As per factual matrix of the Appeals Complainant

filed 3 individual complaints to MahaRERA seeking reliefs as
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mentioned in Para 1 above. During complaint proceedings

Complainant submitted that

i) Complainant booked 3 shops bearing Nos. 31, 32 and 38

in Promoter's project for total consideration of Rs.

50,31,600/-, 56,15,150/-, and 55,59,300/- respectively.

Promoter issued letters of allotment (LoA) on 28.L2.2017. As

agreed between the parties, Complainant paid Rs. 1 lac for

each shop at the time of booking. As per terms of the LOA

Complainant was to be intimated by Promoter to pay further

amount culminating to 100/o of the total consideration for

execution of agreement for sale (AFS).

ii) Clause 9 of LoA provided that in case of default in

payment, Promoter was entitled to cancel the allotment by

giving notice of 15 days. It also provided that in case of

failure to rectify the default in 15 days allotment shall stand

cancelled with further consequences as specified.

iii) As Complainant resided in Dubai he appointed his mother

and brother as his attorneys and through hls mother he

enquired several times with the Promoter about further

payments to be made for execution and registration of the

agreement. However, Complainant was informed that

booking is kept on hold till the revised Commencement

Certificate (CC) already applied for approval by Promoter is

obtained.

iv) Complainant addressed an e-mail dated 12.08.2018 to

Promoter seeking details of further payment to be made and

also to convey willingness of Complainant to make the said
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payments, No reply was received. Vide e-mail dated

10.04.2019 sent by Promoter Complainant was requested to

release dues with GST as per options made available by the

appropriate authority. However, details of payable amount

were not indicated to Complainant. In the meantime, on

learning about unauthorised use of bank accounts by

scamsters, Complainant, to avoid unauthorized credit to his

account, requested his banker to impose 'Freeze Credit'

facility on his SBI account.

v) In compliance to above e-mail dated 10.04.2019 from

the Promoter, Complainant made payment of Rs. 5,63,5391-

6,28,8971- and 6,22,6421- towards the consideration amount

for shop Nos. 31, 32 and 38 respectively on 20.04.2019.This

amount being equivalent to 100/o of the total cost of each

shop, Complainant requested the Promoter to execute the

AFS.

vi) After receipt of above payment, Promoter issued 3 back

dated letters dated 19.04.2019 through the courier the

receipt of which clearly showed that these backdated letters

were actually handed over to courier agency on 20.04.2019

i.e, after receipt of 10% payment made by Complainant on

20.04.20t9. Vide these backdated letters Promoter

fraudulently terminated the booking without any notice as per

clause 9 of the LOA by falsely stating therein that

Complainant had informed that being unable to pay the

amount, he did not want to continue the bookings.

Complainant never had the intention to withdraw and was
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always willing to pay the further amount for the shops.

Promoter unauthorisedly and fraudulently terminated the LoA

for bookings. Consequently, the amount paid by Complalnant

on 20,04.2019 pursuant to e-mail dated 10'04.2019 was

unilaterally deposited in his freezed account by Promoter vide

cheques issued to that effect. In the aforesaid circumstances,

the Authority is urged to set aside the termination being bad

in law as Complainant was ready to perform his obligations

by paying the requisite amount.

4. Promoter appeared before the Authority and

contested the complaints. Promoter contended that claim of

the Complainant was based on LoA and not beyond as no

registered agreement for sale was executed. Promoter also

contended that booking on the basis of allotment letter was

conditional and it was liable to be cancelled if further

payment as per schedule mentioned in the Annexure -IV of

the allotment letter was not made. Promoter fufther

contended that Complainant has paid Rs. 1 lac only instead of

paying the required amount at the time of booking and

therefore being a defaulter and in breach of terms and

conditions of LoA for not paylng amount as per payment

schedule given in Annexure IV thereto, Promoter had validly

terminated the allotment letters issued to Complainant.

Promoter relied upon provisions of Section 7 of Indian

Contract AcL, L872 (Contract Act) and the judgment in the

case of Hansa V. Gandhi Vs. Deep Shankar Roy & Ors.

t(2013) 12 SCC 7761 Promoter justified the termination by
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contending that as Complainant did not comply with the

terms of LOA he cannot claim any rights as per LOA.

5. The aforesaid contentions were rebutted by

Complainant in rejoinder stating that no time limit was

prescribed in Annexure IV for payment of dues and in any

case no notice was given before terminations as specifically

required under unnumbered para 3 read with clause 9 of LoA.

Complainant therefore denied any default on their part in

making payment as per Annexure-IV. Complainant also stated

that allotment accepted by hlm cannot be revoked by

Promoter.

6. After examining rival contentions of the parties and

documents placed on record the Authority passed the

impugned order. It is thought appropriate to reproduce

following relevant extract from the order containing

significant observations made by the Authority while deciding

the complaints.

12. After receipt of the said payment, the respondent

cancelled the said booking due to non-payment of balance

consideration amount. The respondent has stated that, it
was just conditional allotment letters/proposals given to the
complainant by the respondent for booking of a shop with

subject of complainant to make fulti/lment of terms and
conditions of the said allotment letters. However, on perusal

of allotment letters dated 28.12.2019, it appears that
though the stage-wise payment has been mentioned in the
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allotment letters issued by the respondent, no time limit has

been mentioned in the same as to when the said amount
was payable as and when the demand notice was raised by
the respondent. However, in the present case, admittedly
no demand for payment was raised by the respondent as
per the allotment letters. Hence, the contention of the
respondent that the booking was cancelled due to non-
payment of dues cannot be accepted.

13. Moreover, admittedly, there are allotment letters issued

by the respondent for the said booking, in which there
explicit clause No. 9 which states that in case of any default

by the complainant in making payment as per Annexure- Il4
in that event 15 days prior notice was required to be given

to the complainant to make such payment and in case of
any default by the complainant the respondent was entitled

to cancel the said booking. However, in this case, prima

facie, it appears that no such notice as per clause No. 9
seems to have been issued by the respondent. Hence, the
MahaRERA is of the view that the said termination of the
allotment done by the respondent is not in accordance of
the allotment letters issued by the respondent.

14. In view of these, the MahaRERA is of the view that the
alleged cancellation done by the respondent though notice

dated 19.04.2019 is illegal and bad in law and the same is

liable to be set aside. Hence, further action taken by the
respondent for refund of the amount to the complainant

shall also stands set aside.

15. The complainant during the hearing has alleged that he

has made payment of 10%o towards the cost of the said
shops. In this regard, the booking has been done after
provisions of RERA came into force i.e. 01.05.2017.

Therefore, as per the provision of Section-l3 of the RERA,

the respondent is liable to execute the agreement for sale

with the complainant

16. In view of these facts, the MahaRERA directs the

respondent to execute agreement for sale with the
complainant with respect to 3 shops within a period of 30
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days from the date of receipt of this order, failing which it
would have to refund the money to the complainant.

17. With these directions, all the three complainb stand

disposed of."

7. These Appeals have been filed by Complainant

inter alia seeking partial modification of the impugned order to

the extent of deleting the words, failing which it would have

to refund the money to the Complainanf'appearing in para 16

of the order as above.

8. Learned counsel for both the parties argued the

matter extensively and also referred to certain case law in

support of their contentions.

9. Maintaining the stand taken in the complaints as

recorded in the impugned order also learned counsel for

Complainant argued that

i) An amount of Rs. 1 lac was paid towards booking of each

of the three shops as agreed between the parties and LOA

was issued on 18.12.2017. As per unnumbered para 3 of the

LOA Complainant was to pay rest of the amount as and when

called upon by Promoter and was obligated to execute

agreement upon payment of 10% of the total purchase price.

However, even though Complainant was always willing to pay

the amount for execution of the agreement Promoter never

demanded the payment despite reminders to Promoter and

continuous follow ups with Mr. Ateev Gala, the authorised
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signatory of Promoter. This is evident from the e-mail dated

12.08.2018 sent by Complainant to Promoter and also

WhatsApp messages sent by Complainant's mother as

Complainant's attorney to Mr. Gala on 12.0L.2019,

24.0L.20L9, 02.02.20t9, 01.04.2019, 03.04.2019 and

06.04.2019.

ii) In fact, vide e-mail dated 12.08'2018 Promoter was

informed that Complainant was willing to proceed with fufther

payment, stamp duty, registration of agreements etc. It is

brought on record by Complainant in the said e-mail that it

was informed by authorised signatory Mr. Gala of Promoter,

that the registration was put on hold as Promoter was

awaiting approval to revised CC and that registration can be

done only on receipt of revised CC. Promoter neither replied

nor denied or contradicted the said contention raised in the

e-mail. This shows that Promoter deferred execution and

registration of agreement as it knew that as per revised CC,

the area of shops may undergo a change requiring the

Complalnant to pay the consideration as per revised area. This

contention is substantiated by change in the area of Shop No.

31 and also by the changes in the earlier plan leading to

shifting of entrance and exit ramp from shop No. 40 to next to

Shop No. 38 as per revised Plan,

iii) As there were instances of unauthorised use of accounts

by scamsters and Complainant was residing in Dubai,

Complainant requested his banker to impose 'freeze credit'

facility vide letter dated 10,04.2019 in order to avoid any
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unauthorised credit to his SBI account. In the meantime

Complainant pursuant to the e-mail dated 10.04'2019 from

Promoter to pay fufther amount with GST, without however

giving details thereof, the Complainant calculated the amount

on his own to the extent of 10% of the total cost of each shop

and paid the same with GST through RTGS on 10.04.2019 by

adjusting the amount paid earlier and sent the e-mail at 11:53

AM on the same day informing the Promoter about the

payment made while requesting for executing the agreement.

However, it was shocking that vide backdated letters dated

19.04.2019 received by courier on 22.04.20L9 Promoter

terminated the LOA and the amount paid by Complainant on

20.04.2019 was fraudulently credited in the Complainant's

account on 23.04,2019. The courier receipt procured from the

courier company placed on record in these Appeals clearly

show that the courier was booked on 20.04.2019 i,e. after

receiving the payment transferred by Complainant through

RTGS on 20.04.20L9 as stated hereinbefore and thus the

Promoter has indulged in the forgery of documents.

iv) The reasons as stated in the backdated letter 19.04.2019

for termination that on payment of amount of Rs. 1 lac for

each shop Complainant sought time to pay balance token

amount as per Annexure'A'of LOA on the next day and that

Mr. Ateev Gala the authorised slgnatory of Promoter followed

up with Complainant for payment of remaining token amount

without any response thereto by Complainant are false and

baseless. On the contrary, as stated hereinbefore, despite

continuous follow up with Promoter and Mr. Gala no response
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was received by Complainant following which Complainant on

its own calculated and paid the requisite amount through

RTGS on 20.04.20L9. This proves that Complainant was

always willing to pay the amount for executing the agreement

but Promoter never conveyed the demand to Complainant in

accordance with the terms of LOA.

v) The termination is contrary to the terms of Clause 9 of

LOA which mandate cancellation of shops only after a notice

of 15 days in case of failure of Complainant to make payment

as demanded and on failure to rectify such default after the

notice as per the said clause. No such notice is given prior to

cancellatlon. Also before cancellation the amount to the extent

of 100/o of the total cost was already paid on 28.04,2019 and

therefore in the aforesaid circumstances the termination is not

only fraudulent, dishonest but also unsustainable in the eyes

of law as rightly held by the Authority in the impugned order.

vi) It is also evident from the public notice dated 24.06.2019

carried out by Promoter in the 1lmes of India newspaper as

per which Promoter notified to apprise about transfer of entire

business to Cognizant Properties Pvt. Ltd. in respect of the

property mentioned in the Annexure-Ill of the LOA. As per

provisions of RERA Section 15, the Promoter is required to

take consent of purchasers before transferring the project.

The Promoter undertook the unilateral and termlnation not

only of the bookings of Complainant but also of several other

allottees in the project with a design to create third party
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rights in order to avoid and preclude the consent of two third

allottees as legallY required.

vii) Pursuant to the impugned order which was uploaded on

24.0t.2020 Complainant sent tvvo cheques by post towards

payment of 100/o amount of the total cost along with GST to

the office address of Promoter at Churchgate but the same

could not be delivered twice as the office was locked'

However, the cheques were duly delivered on third attempt'

As Promoter did not encash the same, Complainant

transferred the said amount through NEFT to the account of

the Promoter on L7.02.2020 and Promoter was informed

accordingly by e-mail on the same date. However, instead of

executing the agreement within 30 days as directed in the

impugned order the Promoter redeposited the amount paid by

Complainant in the account of Complainant as conveyed vide

e-mail dated tg.O2.2O2O by the Promoter. Thus, though the

Promoter has not filed an appeal against the order by which

Promoter is directed to execute the agreement yet Promoter

did not comply with the order within the prescribed period

and dellberately resorted to refund the amount pursuant to

the later part of the directions in para 16 of the order which is

sought to be set aside in these Appeals'

viii) Pending dispute between the parties, the Promoter has

allegedly and illegally allotted the Shop No. 31 to third party

on a price 100/o higher than payable by Complainant as it

includes parking which was not included in the transaction

executed vide LOA. Complainant had caused a notice of '/s

B/27J
-L



Appeal Nos. AT006000000052353,

52354 & 52355 (Common ludgment)

pendens' to Sub-Registrar on 21.05.2019 in respect of the

aforesaid dispute. As per settled law and as held more

particularly in the case of Jagan Singh (Dead) through

LRs Vs. Dhanwanti and Ors. l20l2 (2) ADJ 4541

pending the dispute in Appeal, the alleged transaction is not

legal and valid as after disposal of complaints and earlier than

filing of the Appeals the 'lis' continues to exist and

consequently, Promoter is prevented from transferring the

property to the prejudice of Complainant. Therefore, pending

the Appeals which were served to Promoter on 2L.02.2020

the alleged transactions by way of purported LoA dated

25.02.2020 is hit by the doctrine of 'lis pendensl Moreover,

the purported agreement dated 03.03.2020 is not stamped

and hence not valid. Also, as the transaction is still not

complete and no rights have been created by executing the

documents finally Complainant ls willing to pay the amount

equal to the amount payable by the alleged third party and

execute the necessary agreement.

ix) The Authority after considering all the aspects relating to

the dispute in their entirety, the Authority has correctly

observed and held in paras 14 and 15 of the impugned order

thereby holding that termination ls illegal and bad in law.

However, while directing rightly to Promoter to execute

agreement within 30 days the Authority erroneously added

the later part in para 16 for refunding the amount paid by

Complainant. Thus, in order to bring the final directions in

para 16 in conformity with the observations and conclusions

recorded therebefore the order needs to be modified by
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setting aside the later part of the para 16 of the order as

prayed for in the Appeals.

10. Per contra, learned counsel for Promoter also

reiterated its stand as taken during the complaint

proceedings. Promoter argued as follows:

i) LoA dated 28.12.2017 was merely a conditional proposal

and not a concluded contract. As per Section 7 of Indian

Contract Act, the said proposal was required to be accepted

absolutely and in an unqualified manner by paying the

requisite amount as per paras 8 and 9 of the LoA and in

accordance with the payments schedule given in Annexure-lV

of LoA. As indicated in Annexure-Il (page 55) Complainant

was required to pay earnest money equivalent to 10% of the

purchase price of Rs. 50,31,600/-, Rs. 56,15,150/- and Rs.

55,59,300/- for the respective 3 shops towards token amount

and balance booking amount as per Annexure-IV. In the said

schedule, as no time frame for payment of this 10o/o amount

is specified, Complainant was required to pay the same at the

time of booking only without there being any requirement for

raising the demand by Promoter therefor. However, as

Complainant paid Rs. 1 lac only and did not pay the requisite

amount to make the proposal a concluded contract even after

lapse of 15 months, the same was not binding on Promoter

and accordingly time being the essence of transaction it was

lawful for Promoter to cancel the booking. Therefore, being
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free to deal with the shops as deemed fit, Promoter has

already created third-party rights in shop No, 31.

ii) As submitted above, as there was no binding contract

between the parties Promoter had no obligations to follow the

terms of LoA for issuing 15 days' notice before cancellation as

alleged by Complainant. Yet the Promoter gave intimation of

its decision for revoking the said LoA vide letter dated

19.04.2019. The revocation letter merely records the said

facts and cannot be construed to have been issued in terms of

LoA as alleged by Complainant. Thus, on rescinding the offer

made vide LoA by Promoter and for having received the

amount refunded by the Promoter, Complainant has no valid

and legal ground to file complaints and consequently the

directions contained in the impugned order for execution of

agreement cannot be given.

iii) In view of the above, as there was no concluded contract

Promoter withdrew the proposal by cancelling the LOA vide

letter dated 19.04.2019 and refunded the paid amount by

cheques which in acceptance have also been encashed by

Complainant on 23.04.2019. The email dated 10.04.2019

pursuant to which Complainant made payment towards 100/o

on 20.04.2019 was sent by automail system and not by

Promoter as the information was not updated. It is not in

dispute that the said amount transferred by Complainant

without prior intimation to overcome the defects in his case

being not acceptable to Promoter was refunded into his

account on the same date. Therefore, on the date of filing the
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complaints on 17.05.2019, no amount paid by Complainant

was lying with the Promoter and therefore the question of

executing agreement under Section 13 of RERA as

erroneously directed by the Authority does not arise'

iv) Complainant has fraudulently attempted to show his

willingness to accept the offer relying upon certain print outs

of one-sided Whatsapp communications from his mother's

mobile to the alleged mobile number of Mr' Ateev Gala

though Complainant never informed the Promoter about his

mother being his attorney, As such the said willingness to pay

the balance amount through the 3'd person without positively

accepting the proposal and making requisite payment as per

LoA does not create any legal rights in favour of Complainant'

V) As per the ratlo laid down by the Hon'ble Bombay High

Court in the case of Hansa V. Gandhi (supra) letter of intent

cannot be said to be an agreement and mere intent in the

absence of an agreement entered into between the parties

cannot create any right for the purpose of specific

performance of contract. The present case of Complainant

falls squarely under the ratio of this judgment' Also,

Complainant does not fall within the definition of allottee

under Section 2(d) of RERA as neither shops in question have

been allotted to the Complainant nor any agreement has

been executed in respect thereof. As the entire amount has

been refunded, Complainant has acquired no rights in the

shops and therefore is not entitled to invoke the protection
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under Section 31 (1) of RERA. The Appeal therefore deserves

to be dismissed with costs.

vi) Although Promoter is not aggrieved by the impugned

order, Promoter has dispute regarding certain findings as

recorded particularly in paras 12 to 15 and operative part of

para 16 of the order as dealt with under para 10 of

Promoter's affidavit filed in the Appeal proceedings' Despite

observing that LOA mentioned stages of payments, the

Authority ignored the fact that Complainant paid only Rs' 1

lacs and had not paid the entire amount towards earnest

money at the time of booking for which no time period was

specified in the schedule in Annexure A of the LOA' While

holding the termination of booking bad in law the Authority

also ignored to take cognisance of the submissions made by

Promoter that LOA was not a bindlng contract and therefore

Promoter was not obligated to follow its terms while

cancelling the booking. As not even a single penny of

Complalnant was pending with Promoter and Complainant

never paid 10Yo amount, the directions for execution of

agreement in para 16 are erroneous and contrary to the

provisions of RERA and hence Promoter as per the option

granted by the Authority in the said para refunded the

amount paid by Complainant. For the aforesaid reasons as

the Appeals became infructuous, these are liable to be

dismissed.

11. In rebuttal to the contentions raised by Promoter,

Complainant submitted as follows:
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i) The LoA is signed by Complainant in acceptance as per

clause 32 of the LoA and therefore the same is valid, binding

and enforceable.

ii) It is stated by Promoter in cancellation letter dated

19.04.2019 that Complainant would get refund credited into

his account in a couple of days. This proves that till

cancellation on 19.04.2019, L}o/o amount was lying with

Promoter for execution of agreement. It further proves that

cheques for refund were credited into Complainant's account

and were not encashed by Complainant as falsely alleged by

Promoter in the affidavit-in-reply and during the final

arguments in Appeals. It is also stated that the mention in

the letter that Complainant has paid Rs. 1 lac only shows that

on 19.04.2019, the Promoter was in possession of Rs. 1 lac

and had falsely stated that amount was paid to Complainant's

mother on 30.03.2019, This also proves that the ledger

produced on record showing refund of money on 31'03.2019

is doctored and forged.

iii) Judgments as relied upon by Promoter are not relevant to

the facts involved in the instant Appeals and hence not

applicable,
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submissions made by the parties and on perusal of record,

the only points that arises for our consideration is whether

impugned order calls for modification as prayed for by
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Complainant. We answer the same in the affirmative for

following reasons.

13. There is no dispute to the fact that LoA in respect

of aforesaid shops were executed in favour of Complainant

who paid booking amount of Rs. 1 lac for each shop. It is the

contention of Complainant that it was agreed between the

parties that further payment was to be made as and when

demanded by Promoter culminating to 100/o so as to execute

the agreements for sale. Dispute arose between the padies

when Promoter after 15 months of the transaction terminated

the LoA vide letter of cancellation dated 19.04,2019 citing the

reason of non-payment of requisite amount as provided in

Annexure IV of the LoA. While defending the termination,

Promoter has sought to contend that in the absence of an

absolute and unqualified acceptance of LoA by paying the

1070 amount at the time of booking only as no time limit for

payment is specified therein, the LoA does not constitute a

concluded and binding contract under Section 7 of Contract

Act. It is therefore argued that in the circumstances it is

lawful for Promoter to cancel the transaction and deal with

the subject shops as Promoter thinks fit. Admittedly the

Promoter has already proceeded to create third-party rights

in respect of shop No, 31.

L4. Contentions raised by Promoter as above appear to

be suffering from several infirmities when examined in the
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light of terms of LoA and submissions made by Complainant

during proceedings in the complaint as well as Appeal'

Promoter has sought to rely upon certain case law to contend

that letter of Allotment is not a registered agreement and

moreover, in the absence of an absolute and unqualified

acceptance by Complainant it cannot be treated as concluded

and binding contract. This contention cannot be accepted' As

per case law relied upon by Promoter letter of intent is held

to be not binding only if there is non-compliance of the terms

of letter of intent in the said particular cases. With reference

particular to the case law of Hansa V. Gandhi (supra), it is

observed that the plaintiffs did not comply with the conditions

as prescribed including the increased price payable by them

as per terms of LoA. Thus, facts of these cases are

distinguishable and hence would not apply to these Appeals'

15. It is seen that unnumbered para 3 of LoA clearly

provides that Complainant shall be obliged to execute

agreement for sale as per Section 13 of RERA by paying the

specified amounts as and when called upon by the Promoter'

It is evident from these terms when read with Annexure-IV

that no specific period or dates have been specified therein

for making payment. Had the Promoter intended to receive

the entire 10% at the time of booking, Promoter ought not to

have executed the LOA in the first place without receipt of the

said amount or at least ought to have demanded the balance

amount immediately after execution thereof or within a

2L127I
12



Appeal Nos. AT006000000052353,

52354 & 52355 (Common Judgment)

is submitted bYreasonable period. No cogent evidence

Promoter for having done so.

Complainant has successfully and sufficiently

brought on record that once LoA was issued, there were no

further demands by Promoter till termination of the LOA' This

uncontrovefted fact substantiates the contentlon of

Complainant that parties indeed agreed that fufther payment

was to be made only as per further demand by Promoter' In

the circumstances, in the absence of any demand made by

Promoter, blame for non-compliance of LoA cannot be put on

Complainant and termination on basis of alleged non-payment

of amount cannot be sustained.

16. It is further observed that in no uncertain terms

Complainant suo motovide e-mail dated 12.08'2018 wrote to

Promoter that he wanted to proceed with execution of

agreement and sought details of amount that needs to paid

towards each shop along with payment of stamp duty and

registration. It is also mentioned therein that as told earlier

by authorised signatory of Promoter Mr. Gala, the execution

and registration of agreement ls held back by Promoter and

the same will be executed only after receipt of revised CC

that was already applied for. Certain whatsapp massages are

also placed on record by Complainant to show attorney of

Complainant trying desperately and proactively to reach out

to the authorised signatory for execution of agreement'

However, Promoter has neither denied and controverted the
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receipt of the aforesaid e-mail dated 12.08'2018 or its

contents nor submitted any document to show that Promoter

had replied to the said e-mail or the whatsapp messages. It

is further observed that it is wrongly mentioned in the

termination letter that in the entire period of 15 months after

issuing LoA and before sending the termination letter dated

19,04.2019, Promoter never informed Complainant that he

had not paid the amount as per LoA nor in the absence of

any specific timeline for payment in the LoA raised further

demand in terms of clause 9 of the LoA.

L7. In the present case, in confirmation that LoA is

valid binding and accepted in terms of clause 32 of LoA.

Promoter has accepted the initial amount of Rs. 1 lac towards

each shop and issued the LOA. No objection is ever raised

indicating deflcit in payment. No timelines are provided in LoA

to make out a default. No demand till cancellation is raised by

Promoter for making further payment as mandated under

unnumbered para 3 read with clause 9 of LoA. In fact, in the

absence of any particular period for payment mentioned in

the LoA, if Promoter so desired, it was obligated on Promoter

to raise the demand at an appropriate time giving details of

amount to be paid for each shop' It is noticed that the

Promoter not only did not raise the demand as required but

also failed to reply or respond to the specific communication

from Complainant vide e-mail dated 12.08.2018. In these

circumstances, the Complainant has neither committed any

breach of the terms of LoA nor failed having signed the LoA
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in acceptance thereof, to accept the same unqualifiedly or

absolutely. Therefore, the contention of Promoter that the

LoA is not a concluded contract and the same being not

binding, the Promoter was entitled to cancel the LoA without

any prior notice cannot be accepted.

18. From the above observations, it is concluded that

Complainant did not make any default in complying with the

terms of LoA. Even assuming without holding so that there

was a default by Complainant, the terms of unnumbered para

3 of LoA cast obligation on the Promoter to send a written

notice to Complainant 'notifying its intention to cancel and

terminate the allotment'. Clause 9 of LoA also mandates

written notice to be given by Promoter and provides

opportunity to Complainant to rectify the default by making

payment together with interest within 15 days failing which

only the allotment shall be deemed to be cancelled. It is

obvious that these terms pre-empt the Promoter from

straightway cancelling and terminating the allotment, It is an

admitted fact that no such notice conveying intention for

cancellation or 15 days'time for rectification of default, if any,

on the part of Complainant is given before cancelling the

allotment is given by Promoter. This unilateral action of

Promoter in violation of the terms of LoA is unjustifiable and

hence cannot be endorsed.

19, From the chronology of events placed on record by

the parties, it is also seen that after execution of LoA on
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28.t2.2017, the Promoter appears to have remained totally

inactive and silent with regard to implementation of LoA

culminating in execution of AFS. As mentioned above, neither

any objection or demand was raised after accepting the

booking amount of Rs. 1 lac nor provided details for further

payments in response to the communications from

Complainant. All of sudden in April, 2019, the Promoter woke

up to take action for cancellation by indulging in backdated

actions. The Complainant has successfully demonstrated that

backdated cheques purported to have been issued by

Promoter on 30.03.2019 were actually deposited later in

Complainant's account unilaterally and got realised on

23.04.20L9. Further, Complainant has also substantiated on

the basis of courier receipts that the backdated letters dated

19.04.2019 by which booking was cancelled by Promoter

were actually sent after the Promoter was informed about the

payment of l0o/o amount made by Complainant on

20.04.20L9.

20. In above view of the matter, on considering the

facts on record in their entirety, we entirely agree with the

conclusions recorded in paras 14 and 15 of the order by the

Authority holding the termination of booking as illegal and

bad in law. In the given circumstances, the only natural and

legal course open for consideration of the Authority was to

direct the Promoter to execute the agreement by accepting

the refunded amount paid earlier by Complainant prior to

cancetlation of booking. However, it is noted that even
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though the Authority has rightly directed the Promoter in para

16 to execute the agreement wlthin 30 days yet unnecessarily

for no reasons or without any pray to that effect from the

Complainant hastened to add completely conflicting and

contradictory direction for refunding the amount in para 16 of

the order.

2L. The aforesaid direction for refunding the amount

runs contrary not only to the observations and conclusions

recorded in paras 14 and 15 of the order but also renders the

relief granted for execution of AFS in para 16 nugatory and

unenforceable at the will of Promoter who has already

displayed its unwillingness by terminatlng the booking and by

refunding the amount paid by Complainant prior to

cancellation of the booking vide letter dated 19.04.2019. In

such circumstances there was therefore no propriety or

occasion to give the said direction favouring the Promoter

who is found to be guilty of terminating the booking

unlawfully. Also, as Promoter had already returned the

amount paid by Complainant, the said direction for refunding

the amount is just impossible and thus infructuous ab initio

being practically un-implementable and accordingly it calls for

interference at appellate stage.

22. For the above reasons, the direction in the later

part of Para 16 of the order regarding refunding of the

amount being contrary to the view held in para 14 and 15 of

the order cannot be sustained. Consequently, the order in its
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present form is not sustainable and deserves to be modified.

Hence, we answer the point accordingly and pass the

following order,

ORDER

i) Appeal Nos. 4T006000000052353,

AT006000000052354 and AT006000000052355

are partly allowed.

Order dated 10.01.2020 stands modified to read

as under:

a) Appellant to pay the requisite amount as

required for execution of agreement for

sale within 30 days from this order,

b) Respondent is directed to execute

agreement for sale in respect of 3 shops as

per terms and conditions mentioned in

Allotment Letter dated 28.12.20L7 within a

period 30 days from the date of payment

made by Appellant Allottee.

Pending Misc. Applications in the Appeals stand

disposed of accordingly.

No costs.

Copy of this judgment be sent to MahaRERA and

the respective pafties as per Section 44(4) of

RERA, 2016.

ii)

iii)

iv)

v)

(s. s.
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