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Heard learned counsel for the parties. Present

Application is filed for staying the operation and implementation of

the impugned order dated 02.08.2019.

2. Brief facts for the limited purpose of disposing of

Application for stay are that Respondent No. 1 (Allottee) booked a

flat No. 2603 in the project 'Neumec Terraces' of Neumec

Builders and Developers Joint Venture in which Appellant and
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Respondent No. 3 were partners for consideration of Rs. 2.26 Cr.

Allottee paid Rs. 10 lacs to Respondent No. 3 on 09.12.2011.

Allottee was assured that the building would be completed in a

period of about 3.5 years, After considerable time elapsed, Allottee

did not find much progress in construction of sale building in which

the flat would be situated. Pursuant to continuous follow up, letter

of Allotment (LoA) was issued on 20.02.20L4.

3. According to Allottee, around the end of December,

2014 on being informed by Appellant that all necessary approvals

have been obtained for sale building and funding for the project

was already sanctioned, Allottee decided to continue with the

project. Allottee claimed that on demand made by Appellant,

Allottee paid additional amount of Rs. 50 lacs through RTGS on

25.LL.2014 in favour of Neumec Builders and Developers for

Tilaknagar project pursuant to the request made by Respondent

No. 3.

4. Seeing no further development in the project and in

order to buy ready-to-move-in-flat, Allottee sought refund of the

amount. Pending refund, Allottee purchased another flat by taking

loan. Allottee came across the fact in April, 2018 that Respondent

No, 2 had become the Promoter who launched the project with a

different name 'The Autograph' without there being any

informatlon to and consent of Allottee. Feeling cheated, Allottee

pursued refund of amount with Respondent Nos. 2 and 3 and in
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turn was offered a flat at Ghatkopar to effect recovery of the refund

amount. However, as the proposal did not materialise and the

project registered under RERA as 'The Autograph' showed

completion date as 2022, Allottee decided to withdraw from the

project.

5, On account of the aforesaid circumstances, Allottee

filed complaint against Respondent Nos, 2 and 3 seeking dlrections

inter alia to Respondent Nos. 2 and 3 to jointly and/or severally

refund the paid amount with interest along with compensation of

Rs. 50 lacs, Appellant, Respondent Nos. 2 and 3 appeared before

the Adjudicating Officer (AO) and filed their written submissions,

Respondent No.2 denied obligations towards Allottee as it neither

sold the flat nor received any consideration amount being entitled

only to unsold carpet area in the project. Appellant also denied any

liability claiming that Allottee did not make him a party and he was

summoned to appear only as a witness. In his affidavit he admitted

that amount of Rs. 50 lacs was paid by Allottee to Neumec Builders

and Developers on behalf of Respondent No. 3 for Tilaknagar

project. Taking almost similar stand, Respondent No. 3 also

accepted receipt of Rs. 10 lacs and denled receipt of Rs. 50 lacs

claiming that the said amount was paid for Tilaknagar project

which was unconnected to the flat purchased by Allottee in
'Neumec Terraces' project.

6, After examining respective contentions of the

parties, the AO concluded that while no liability could be fastened
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on Respondent No. 1, Appellant and Respondent No. 3 being

partners of Respondent No. 3 were jointly and/or severally liable

for refunding the amount of Rs. 60 lacs paid by Allottee. The order

dated 02.08.2019 passed accordingly is sought to be stayed in the

present Misc. Application filed by Appellant.

7. While arguing in favour of stay, learned counsel for

Appellant submitted that Appellant was partner of Respondent No.

3 to which Allottee paid an amount of Rs. 10 lacs for booking flat

in the project'Neumec Terrace' now being executed by Respondent

Nos. 2 and 3 under the name registered as'The Autograph' under

RERA. It is further stated that Allottee paid additional amount of

Rs. 50 lacs on the request of Respondent No. 3 to Appellant's

partnership firm i.e. Neumec Builders and Developers. Appellant

further stated that he was not the party to the complaint and was

summoned as a witness through summons dated 23.10.2018. It is

contended that by filing a detailed affidavit, Appellant had stated

that he retired from the padnership firm and had nothing to do

with the complaint. According to Appellant, he supported the claim

of Allottee and also stated that amount of Rs. 56 lacs received by

Appellant on behalf of Respondent No. 3 was transferred by him to

the bank account of Respondent No. 3 which is not considered by

the AO while passing the impugned order. It is contended that the

AO erred in not considering that after retirement of Appellant, the

continuing partners of Respondent No. 3 have taken the entire

assets and liabilities of the joint venture i.e. Respondent No. 3.

With the aforesaid submissions, Appellant pleaded to stay the
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impugned order to avoid irreparable loss, harm and prejudice to

Appellant,

9. Respondent No. 3 controverted the submissions

made by Appellant by stating that it was wrong to claim that

Appellant was not party to the complaint as the affidavit filed by

Appellant starts with the claim that the same is filed by Appellant

as Respondent No. 3 in the complaint proceedings. Respondent No.

3 also submitted that it received only Rs. 10 lacs which it always

agreed to return with interest. Respondent No. 3 further denied

receipt of Rs. 56 lacs as alleged by Appellant. It is also denied that

Respondent No. 3 made any request to Appellant or Respondent

No, I to pay additional amount of Rs. 50 lacs as alleged by

Appellant, Respondent No. 3 submitted that the said amount was

disbursed in the favour of Appellant and therefore refund thereof

can be sought from Appellant only. It is contended that AO has

erred in not clarifying that only refundable amount of Rs, 10 lacs

was payable by Respondent No. 3 and the additlonal amount of Rs.

50 lacs was payable by Appellant/Neumec Builders and Developers'

Respondent No. 3 therefore sought to reject the stay Application.
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8, Learned counsel for Respondent No. 2 malntained

the stand it took before the AO stating that having llmited role as

the new developer, there are no dlrections against Respondent No.

2 in the impugned order and hence it does not have any say on

the point of stay.
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10. Respondent No, 1, Allottee opposed the stay

Application by contending that admittedly Allottee paid Rs. 60 lacs

as per demand ofAppellant and Respondent No. 3 when they were

partners. Allottees also contended that both the Appellant and

Respondent No. 3 have filed Appeals with intention to dispute their

respective liability as per impugned order and thus have caused

severe financial hardship to Allottee by keeping him out of pocket

for more than Rs. 1 Cr.

11. We have carefully considered the submissions of the

parties. It is revealed that though both Appellant and Respondent

No. 3 have made rival submissions in a bid to disown their

respective liability, itis prima faciemade out that Allottee has paid

Rs. 60 lacs in total to Appellant and Respondent No. 3 for

consideration towards purchase of flat in'Neumec Terrace'now

known as 'The Autograph'. It is not denied that at the material

time, project was being executed by Appellant and Respondent No.

3 as partners.

L2. Appellant's plea for granting stay to the impugned

order is primarily based on the premise that he was not a party to

the complaint proceedings. On perusal of the impugned order and

considering submissions made by the parties, it is evident that

though summoned as witness, Appellant not only filed affidavit as

Respondent No. 3 in the complaint but also admitted to have

received additional amount of Rs. 50 lacs from Allottee though
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allegedly on behalf of Respondent No. 3. At several places in the

impugned order, Appellant is referred to as Respondent No, 3 and

therefore the plea that Appellant was not a party in the compliant

cannot be accepted at this stage. Taking into consideration the

respective submissions of the parties, AO has found that both

Appellant and Respondent No. 3 are recipients of the amount paid

by Allottee and has held them jointly and/or severally liable for

refund of the amount together with interest.

13. In view of above discussion, we prima faciefindthal

the impugned order is passed considering merits of the matter and

the Appellant has no arguable case with regard to joint liability of

both the Appellant and Respondent No. 3. We therefore do not see

any merit in the plea raised by Appellant for granting an interim

order for stay. Accordingly, we pass the following order.

i) Misc. Application No. 122 of 2020 is rejected.

ii) No costs.

( (INDI ArN, l.)d
RA]. s. sAN

Bmb/-

1

ORDER


