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BEFORE THE MAHARASHTRA REAL ESTATE
APPELLATE TRIBUNAL, MUMBAI

Appeal No. AT006000000031830

In
Complaint No. CCO060O0O0OO58085
Kotak Mahindra Bank Ltd.
6th Floor, 12-BKC, Plot No. C-12,

"G"

Block, Bandra Kurla Complex, Bandra
(East), Mumbai 400 051

... Appellant

Versus
East & West Builders
RNA Corporate Park, Next to
Collector Office, Kala Nagar, Bandra

... Respondent

(East), Mumbai400 051
Ms. Ankita Mannari in person for Appellant.

Adv. Chirag Kamdar for ResPondent.

CORAM

:

DATE :

SUMANT M. KOLHE, MEMBER (J)
s. s. SANDHU, MEMBER (A)

11IhJANUARY,2021.
JUDGMENT

TPER: S. S. SANDHU, MEMBER
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(A)I

By this Appeal, Appellant has challenged order
dated 19.07.2019 passed by learned Member of

MahaRERA

whereby prayer of Appellant in the above complaint has been
declined on the ground that Appellant cannot be treated as an

aggrieved party.
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2.

Appellant

is a

financial institution and the

Respondent is a Promoter.

3,

As per facts of this case Appellant advanced loans

to Respondent and its proprietor viz. Mrs. Saranga Anilkumar
Aggarwal. Loans are secured by an exclusive charge over all

receivables

from

Respondent's project, "RNA PAIAZZO"

situated at CTS No. 283/A and 283/8 in Village Kandivali, Tq.

Borivali, Mumbai to the extent of Rs' 15 Crores. As per
arrangements between the pafties, an Escrow account was
opened for depositing all proceeds received from the project'

On default in obligations by Respondent, Appellant declared
and classified loan accounts of Respondent as non-performing

assets (NPAs). Appellant further found MahaRERA portal
showing that Respondent has opened another Escrow Account

with SBI under

RERA

for directing

customers

to

deposit

receivables into the new account' As Respondent continued in

default, Appellant approached the Debts Recovery Tribunal-II,
Mumbai (DRT) which directed Respondent vide order dated
14,01.2019

to deposit all

receivables in Escrow Account No'

0811589145 maintained with Appellant. As Respondent failed

to comply with this order, Appellant filed above complaint with
MahaRERA on 15.02.2019 and sought reliefs as under:

(i)

Revocation of Registration No. P51800002906 of the

Respondent

on

account

of

Respondent in fraudulent practices.
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(ii)

Direction

to

Respondent

to close all accounts

operated in respect of the project and to deposit all
receivables in the Escrow account No. 0811589145'

(iii) Directions to Respondent to immediately

display

order dated 14'01.2019 of DRT on website of RERA
and communication thereof to all Allottees for

depositing all receivables in the aforesaid Escrow
account as per directions of the DRT'

(iv) Direction to Respondent to provide statement of all
receivables deposited by Allottees and amounts
withdrawn/utilised by Respondent since inception of

the Project'

(v)

Directions

to

disclose details

of Bank accounts of

Respondent in which the Allottees are required to
deposit anY amount towards

After hearing the parties learned Member held that
Appellant is neither a Promoter nor Allottee or real estate

4.

party
agent and therefore cannot be treated as an aggrieved
as per provisions of Section 31 of RERA' He therefore declined

to grant reliefs prayed for by Appellant as above'

5.

Heard Ms. Ankita Mannari authorised representative

for Appellant and Advocate Chirag Kamdar for Respondent'

Ms. Mannari, the authorised representatlve of
to
Appellant submitted that as per terms of loans extended
6
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Respondent and Deed

of

hypothecation, Respondent was

bound to deposit all the cash flows in the Escrow Account No.
0811589145 (hereinafter, the designated account) maintained

with Appellant. She submitted that Respondent violated the
said terms and no cash flows have been routed through the

aforesaid account. However, MahaRERA allowed Respondent
to open another Escrow account with scheduled Bank (SBI) to
deposit all receivables which actually were to be deposited in

the designated account. She further contended that DRT has
granted injunction in favour of Appellant vide order dated
14.01.2019 directing thereby the Respondent to deposit entire
receivables from the project in designated account. She also

contended that on filing

of the above complaint learned

Member has erroneously declined to grant reliefs sought based

on DRT's aforesaid order on the ground of locus of Appellant'

She contended that learned Member has

completely

misinterpreted the Provisions of Section 31(1) of RERA while
holding that only an aggrieved person'in the project' may file

a complaint whereas there are no such words'in the project'

in the said section. She referred to the deflnition provided
under Section 2(zg) as per which'person'includes'a company'

and argued that learned member failed to appreciate that
Appellant, a company, being an aggrieved person can file a
complaint against a Promoter, Allottee or real estate agent, as

the case may be, in terms of Section 31(1)'

7.

In support of her arguments as above, Ms' Mannari
relied upon judgement in the case of United Bank of India
4
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vs SatyawatiTandon and Ors. t(2010) 8 SCC 1101 as per

whichitisheldintermsofSectionl3(4)oftheSecuritization
and Reconstruction of Financial Assets and Enforcement of
Security Act, 2002 (SARFEASI Act) that the expression'any
person' has wider import and includes within its fold not only
the borrower, but also guarantor or any other person who may
be affected by the action taken under Section 13(4) or 14 of
SARFEASI Act. She also referred to paras 33 and 35 of

judgement in the case of Asset Reconstruction Company
(India) Ltd. Vs Florita Buildcon Pvt Ltd' [AIR 2017 Bom

25] to impress upon that as Respondent Promoter has failed
discharge its obligations as per contractual arrangement
party falls
between them, Appellant Bank being an aggrieved

to

squarely under definition of 'person' under RERA and has
remedy under Section 31(1) against the Promoter Respondent'

8.

Authorized representatives

of

Appellant further

submitted that designated account already maintained wlth the
Appellant could also have been operated as escrow account
under RERA for depositing receivables from the project instead
of opening a separate account in the SBI as declared on
no legal
MahaRERA website. She further argued that there was

bar to withdrawing at least 300/o amount from SBI account

under RERA provisions and depositing the same in the
designated account with the Promoter' However, she argued'
Respondent is taking excuse of RERA provisions and no cash

flowsaredepositedinthedesignatedaccountinviolationof
terms of loans extended to Respondent' She therefore'
5
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pleaded to grant rellefs as sought by Appellant in the complaint

by setting aside the impugned order.

9.

In reply to the

contentions raised by Appellant,

learned counsel for Promoter submitted that on registration of
project, Promoter was obligated to open Escrow account as
mandated under provisions of RERA for depositing the amount

to be received from Allottees, However, he clarified that

since

the year 2015 Respondent has not received any monies in the
said account towards the project. He further argued that for

filing complaints under Section 31(1) of RERA two conditions
are required to be satisfied. First, an aggrieved person'
Second, violation of any provisions of RERA' He reasoned that
since Respondent has not committed any violation of the

no grievance is caused for terming
Appellant as an aggrieved person under RERA' Hence
Appellant cannot be treated as an aggrieved person' He
provisions

of

RERA,

therefore argued that it is for this reason that learned Member
has rightly held in paraT of the impugned order that Appellant
has no locus to file complaint under Section 31(1) of RERA'
Accordingly, he submitted that the reliefs sought by Appellant
in fuftherance and to aid the enforcement of DRT's order dated

14.01.2019 are beyond the jurisdiction of the Authority under

4

RERA. He therefore sought dismissal of the Appeal'

After having considered submissions of both the
parties and documents on record in the light of relevant

10.
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provisions of RERA, the only point that needs determination by

us is whether Appellant can be regarded as an aggrieved
person for filing complaint under Section 31(1) of RERA and
for granting reliefs sought in the complaint. Our answer to the
point is in the negative for the reasons detailed as below.

11,

It may be noted that RERA is enacted for regulation
and promotion of the real estate sector. To meet the said
objectives, RERA prescribes certain rights, obligations,
functions, etc. for the Promoters, Allottees and the real estate
agents. A grievance redressal mechanism is provided for
enforcing respective obligations/rights of the aforesaid entities
as per which the Authority and the AO are vested with the
power and jurisdiction to deal with complaints received from

aggrieved persons under Section 31(1)

of

RERA' Appellate

powers under RERA are vested with this Tribunal and the
Hon'ble High Court. Section 31(1) under which an aggrieved
person may file complaint reads as under.
"31. (1) Any aggrieved person may file a complaint with
the Authority or the Adjudicating Officer, as the case
may be, for any violation or contravention of the
provisions of this Act or the rules and regulations made
thereunder against any Promoter, Allottee or real estate
C

-s

agent as the case maY be.

Explanation- For the purpose of this sub-section
"person'shall include the Association of Allottees or any
consumer association registered under any law for the
time being in force.
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12.

From the above provisions

it is clear that the

expression'any aggrieved person'takes within its fold only that

person who is aggrieved on account of 'any violation or
contravention of the provisions of this Act or the rules and
regulations made thereunder'. As mentioned above, entities
namely Promoter, Allottees and real estate agent are obligated

to

perform their respective obligations/rights/functions
assigned under various provisions of the Act' In case any
grievance is caused by them to any person by violating or
contravening any provisions

of

RERA such person being

aggrieved may file complaint under Section 31(1). It therefore
clearly implies that there must be a violation of provisions of
RERA

for entitling a complaint to be filed by an aggrieved

person under Section 31(1).

13.

It may therefore be concluded from the above

observations that mere grievance

of any nature against a

Promoter, Allottee or real estate agent would not entitle any
person to file a complaint under Section 31(1) of RERA if the
same does not arise on account of violation of any provisions
of RERA, Thus, for entitling a person to earn the status of 'an

aggrieved person'alleged violation or contravention has to be
necessarily in respect of the provisions of RERA and nothing
else.

In the fact circumstances of this case, in case
Appellant has been aggrieved on account of violation in respect

of contractual arrangements with Appellant, the
8

efficacious
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as per the
remedy for Appellant would be to seek recourse
place'
provisions of the statute violation of which has taken
Nothing is brought to our notice by Appellant to substantiate
provisions of
that Promoter has committed any violation of the
RERA

by committing default in obligations in respect of

contractualtermsbetweenPromoterandAppellant.Insuch
an aggrieved
circumstances, Appellant cannot be labelled as
person for entitling under the provisions of RERA to file
or
complaint under Section 31(1) with the Authority
have no
Adjudicating Officer. The Authority or the AO

jurisdlction to adjudicate such a complaint if filed by Appellant
provisions of RERA' In
as it does not involve any violation of
infirmity ln the
view of these observations, we do not find any

is no
order passed by learned Member' In the result' there
we answer
reason to interfere with the impugned order and
the point accordingly. Appeal therefore deserves to be
dismissed.

In the light of discussion and observations as above'

14.

we pass the following order.

ORDER

1,
2.

Appeal is dismissed'

The impugned order dated 19'07'2019 passed in
Complaint No. CC006000000058085
Member is confirmed.

9

by

learned
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3

No costs,

4

Copy of this order be sent to MahaRERA and both

the pafties as per Section 44(4) of RERA'

WCpp-o-u"
(surqhnr KoLHE)

(S.S,
Bmb/-
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