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MAHARASHTRA REAL ESTATE APPELLATE TRIBUNAL,
MUMBAI

MISC. APPLICATION No.314 of 2O19
IN

APPEAL No. AT06OO000031554

Mr. Anil Mangaldas Vade & Ors.
Flat No. 3, Building No.3
Nx Gruhasha Chs Ltd. Patel Colony,
Bharucha Road, Dahisar ( E )
Mumbai - 400 068.

Applicants

Versus

M/s. Siddhitech Developers
RERA Reg. No.5180000894
A Proprietary concern having its
Unit No. 14, Sunshine Tower,
S.B. Marg, Dadar West,
Mumbai - 400 028

MR. Naushad Engineer learned counsel, Ms. Laxmi Singh a/w Mr Hiral
Doshi i/b Solicls Lex for applicants
Advocate Mr P. Shetty, Mr Hersh Choudhary i/b Vidhi Partners for non-
applicant

CORAM : INDIRA JAIN J., CHAIRPERSON
NDH ME A

DATE : 24th FEBRUARY, 2020.

ORD ER (PER: INDIRA l AIN. ]. )

This application has been filed by the group of 38 allottees

for condonation of delay in fillng appeal under Sec.44 of 'The Real

Estate ( Regulation and Development) Act, 2016' ( hereinafter

referred to as "the Act" ) for setting aside order dtd. 21't March,

Non-applicant
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2, It is not necessary to narrate facts of the case in detail

for the purpose of disposing of present application. Suffice it to say

that applicants booked flats in non-applicant's project "Siddhi

Samarpan" at Borivali, Mumbai. Though agreement for sale came

to be executed in respect of 36 allottees out of 38, no date of
handing over possession was mentioned in the agreements. The

remaining two allottees booked the apartments and inspite of
payment up to 900/o amount towards consideration non-applicant

did not execute and register agreements for sale for those two

allottees. However, non-applicant promised to hand over

possession by November 20L7, but failed for the same. Allottees

then filed complaint before MahaRERA seeking various reliefs

including possession and interest,

3. Non-applicant resisted the complaint and submitted

that project work has been delayed due to reasons beyond the

control of non-applicant.

2

*' 4 Upon hearing the parties learned Chairman issued

2018 passed by the learned Chairman, MahaRERA in the complaint

No.CC006000000012682 thereby directing non-applicant to hand

over possession of apartments with Occupancy Certificate to the

Complainants before the period of November 30, 201g failing which

the respondent shall be liable to pay interest to the complainant

from December 1, 2018 till the actual date of possession on the

entire amount paid by the Complainants to the Respondents.
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various directions in paragraphs 5, 6 and 7 of the impugned order.

Being aggrieved with the directions to pay interest from 1*

December, 2018 and not from l't September, 2Ol7 till actual date

of possession on failure to hand over possession of apartments with

occupancy ceftificate before 30th November, 2018, complainants

filed present appeal. It appears that after online appeal came to

be uploaded on 1310612019 the instant application for condonation

of delay of 14 months 22 days came to be preferred on 2glO6l2Ot9.

5. In support of the prayer for condonation of delay

manifold submissions have been made on behalf of applicants in

the application, additional affidavit, rejoinder and list of dates as

follows -
il A meeting was held between applicants and their

lawyers and during meeting applicants were advised to

wait and watch. They were under bonafide belief that

non-applicant would comply with the order and

handover possession of premises booked by applicants

before 30ltU21tB.

iil On 05/tU201B some of the applicants visited the

project site. They learnt that work of completion of
construction was in progress and other works like

installation of lifts etc. were pending. They also noticed

that occupancy certificate or part occupancy certificate

had not been procured,

iiil Having noticed that they would not get possession as

per timeline stated in the order they preferred an

J

*.
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application for non-compliance on 241LU20I8.

ivl On 05/03/2019 an intimation of hearing in execution

application was given to non-applicant and in the said

communication complainants expressed that in case of

failure to appear they shall file an appeal against the

order and claim interest and compensation from non-

applicant. Despite communication complainants could

not get possession of their respective flats.

vl Application for non-compliance was finally heard and

reserved for orders on LU0412019. Till date order has

not been passed on non-compliance application. As

complainants could not get possession of the flats

despite huge payments to non-applicant and after

waiting for months together, order could not be passed

on their non-compliance application, they were

constrained to take further steps and file an appeal.

vil In March, 2019 draft appeal was circulated to applicants

by their Advocates. The same came to be finalized and

on 13106120t9 online appeal came to be uploaded.

viil Based on the above grounds applicants submitted that

delay in preferring appeal is not intentional or deliberate

and as they had to wait for compliance of the order at

the end of non-applicant, appeal could not be filed

within limitation.

6. In reply to application for condonation of delay non-

applicant vide affidavit and additional affidavit submitted that

4
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under Sec.44 of the RER Act, 2016 if appeal is filed beyond the

period of 60 days, delay has to be justified by demonstrating

sufficient cause for not filing appeal within the statutory period.

According to non-applicant, it is evident from the application that

undue delay of 14 months 22 days has not been explained and in

the absence of cogent reasonings and pleadings explaining

sufficient cause delay cannot be condoned for total inaction in filing

appeal. It is contended that applicants were negligent throughout

and inordinate delay has occurred without any justification. It is

submitted that negligence and carelessness is apparent from the

application, additional affidavit and rejoinder wherein applicants

could not even bother to state proper period of delay as in

applicatlon they stated that delay is of 14 months 22 days i.e. 450

days, in additional affidavit 344 days and in rejoinder 386 days. This

disparity in calculation of days would demonstrate that applicants

were not serious and were not intending to prefer appeal as they

had already taken up non-compliance proceedings for enforcement

of the order. Further it is contended that appeal itself is not

maintainable being barred by equitable principles of acquiescence,

estoppel and as application for non-compliance is still pending

before the Authority, applicants have no cause to prefer appeal. It
is submitted that application for condonation of delay along with

appeal is required to be dismissed at the threshold with exemplary

costs.

7. From the rival submissions a short point that arises for

our determination is whether applicants have explained sufficlent

5
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cause for condonation of delay in filing appeal and to this our

finding is in the affirmative for the reasons to follow :

REASONS

B. Before we advert to the merits of the controversy let us

consider submissions made on behalf of the parties relating to law

on condonation of delay. In this connection learned counsel for

applicants relied upon judgments of the Hon'ble Supreme Court

in-

i) Collector, Land Acquisition, Anantnag and Ors. Vs.
Katijiand Ors. [(1987) 2 Supreme Court Cases 107]

ii) N. Balkrishanan vs. M. Krishnamurthy [ (1998 ) 7
Supreme Couft Cases 123 l

iii) Esha Bhattacharjee vs. Managing Committee of
ReghunathpurAcademy and Ors. [ (2013) 12
Supreme Court Cases G49 l

to submit that applicants do not stand to benefit by lodging an

appeal late. It is submitted that as per timeline stated in the order

and as applicants were keen to get their flats they did not file
appeal immediately as they wanted to put an end to the litigation.

Learned counsel submits that applicants are successful in showing

bonafide efforts to get the order complied from the non-applicant

but ultimately till date they could not get possession of their

houses. Learned counsel submits that explanation given in

application, additional affidavit and rejoinder does not smack of
malifides and, therefore, in view of settled law Tribunal has to show

6
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utmost consideration to the suitors instead of throwing them away.

Learned counsel urged that considering settled law and liberal

approach on condonation of delay, application be allowed.

9. Per contra, learned counsel for non-applicant submitted

that from various contradictions and discrepancies in the

application, additional affidavit and rejoinder, it is evident that

applicants have acted negligently and carelessly. Learned counsel

submits that applicants never intended to prefer appeal and,

therefore, they had accepted the order and taken out an application

for non-compliance. Learned counsel contended that applicants

have failed to demonstrate sufficient cause for condonation of delay

and, therefore, application needs to be rejected. To substantiate his

submissions learned counsel relied upon -

i] Ajit Singh Thakur Singh and Another vs. State of
Gujarat t (1981) 1 Supreme Court Cases 495 l

iil State of Gujarat vs. Sayed Mohd. Baquir El Edross
t (1981) 4 Supreme Court Cases 1 l

7

v

10 So far as the liberal approach to be adopted in
condonation of delay is concerned, in Collector, Land

Acquisition, Ananatnag & Anr. Vs. Ms. Katiji and Others
(referred above ) The Hon'ble Supreme Court in paragraph 3
reiterated the principles as follows:

1. Ordinarily a litigant does not stand to benefit by
lodging an appeal /ate.
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2. Refusing to condone delay can result in a meritori-
ous matter being thrown out at the very threshold
and cause ofjustice being defeated. As against this
when delay is condoned the highest that can happen
is that a cause would be decided on merits after
hearlng the parties.

3. "Every day's delay must be explained" does not
mean that a pedantic approach should be made.
Why not every hourb delay, every second's delay?
The doctrine must be applied in a rational common
sense pragmatic manner.

q. When substantial justice and technical considera-
tions are piffed against each other, cause of sub-
stantialjustice deserves to be preferred for the other
side cannot claim to have vested right in injustice
being done because ofa non-deliberate delay.

s. There is no presumption that delay is occasioned de-
liberately, or on account of culpable negligencq or
on account of mala fldes. A litigant does not stand
to benefit by resortlng to delay. In fact he runs a
serious risk.

a. It must be grasped that judiciary is respected not on
account of its power to legalize injustice on technical
grounds but because it ls capable of removing injus-
tice and is expected to do so.

11. It is needless to state that there should be a liberal,

pragmatic, justice-oriented, non-pedantic approach while dealing

with an application for condonation of delay, but at the same time

'sufficient caLlse'should be understood in proper spirit and to be

applied in proper perspective to the fact - situation of a particular

case. On'sufficient cause'learned counsel for non-applicant placed

vehement reliance on :

i] Ajit Singh Thakur Singh and Other vs. State of
Gujarat [ (1981) 1 Supreme Couft Cases 495 ]

8
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ai] Birjesh Kumar and Others vs. State of Haryana
and Others [ (2014) 11 Supreme Couft Cases
3s1I

12 In this connection principles culled down by the

Hon'ble Supreme Court in Esha Bhattacharjee vs.
Managing Committee of Raghunathpur Academy and
Ors. [ (2013) 12 Supreme Court Cases 649 ] are to

be referred here. Those principles are :

"21.5

2t.7

2t.9

2t.tt.

Lack of bona fide imputable to a party seeking
condonation of delay is a significant and relevant
fact;

The concept of liberal approach has to
encapsulate the conception of reasonableness
and totally unfettered free play is not allowed;

The conduct, behavior and attitude of a party
relating to its negligence .. . . . . . cannot be given
a total go-bye in the name of liberal approach;

lf the explanation offered is concocted or the
grounds urged in the applications are fanciful, the
Courts should be vigilant not to expose the other
side unnecessarily to face such litigation;

It is to be borne in mind that no one gets away
with fraud, misrepresentation or interpolation by
taking recourse to the technicalities of the law of
limitation;

An Applications for condonation of delay should
be drafted with careful concern and not in a
haphazard manner harboring the notion that the
Courts are required to condone the delay on the

22.1

21.10.
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bedrock of the principle that adjudication of a lis
on merits is seminal to justice dispensation
system;

22.4 The increasing tendency to perceive the delay as
a non-serious matter and hence lackadaisical
propensity can be exhibited in a nonchalant
manner requires to be curbed, of course, with
legal Parameters".

13. In the above background, we have now to examine

whether the cause put forth by applicants amounts to 'sufficient

cause' within the provisions of Section 44 of the Act, 2016. It is

not in dispute that by order dated 21.03.2018 passed by the

learned Chairman MahaRERA non-applicant was given timeline to

hand over possession of apartments with occupancy certificate to

applicants before the period of November 30, 2018. According to

applicants, they were advised to wait and watch as they were keen

to get possession of their flats, so they waited till 30th November,

2018. It is their contention that on 5th November, 2018 some of the

applicants visited the project site and noticed that other works like

installation of lifts were pending and occupation certificate was not

procured by the developer. As their financial position did not permit

them to challenge the order in appeal, they filed an application for

non-compliance of the order before MahaRERA. It is not in dispute

that order in the application For non-compliance after hearing the

parties on 11th April,2019 came to be reserved and the order has

not been passed so far. This supports the contention of applicants

that they made all possible efforts to get the order complied at the

end of non-applicant. As they could not succeed in getting
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14. True, there are ceftain contradictions and conflicting

statements in the pleadings in appeal memo, additional affidavit
and rejoinder regarding period of delay. It is a matter of record that
order came to be passed on 21't March, 201g and online appeal

was uploaded on 13.06,2019. The statutory period for filing appeal

is 60 days. Learned counsel for applicants submits that as per the

calculations delay in filing appeal is 376 days whereas according to
learned counsel for non-applicant the same is 390 days. Be that as

it may, fact remains that there is a delay in preferring appeal. As

held by the Hon'ble Supreme Court in N. Balkrishanan vs. M.
Krishnamufthy [ (1998 ) 7 Supreme Court Cases 123 ]
length of delay is no matter, acceptability of explanation is the only
criteria as the primary function of the court is to adjudicate the
dispute between the parties and to advance substantiar justice.

The Hon'ble Supreme court observed that if expranation does not
smack of malafides or it is not put forth as part of dilatory strategy
the Court must show utmost consideration to the suitor.

possession in time despite payments, they were advised to file
appeal seeking interest on delayed possession for the period

between 30th November, 2Ol7 to 30th November, 2018 which was

impliedly denied to them by the Authority.

15. It is peftinent to note that applicants are not going to
galn any advantage as the order passed by MahaRERA shows that
interest from November 2017 to November, 201g was impliedly
denied to them and the timeline for handing over possession as
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stated in the order was 30th November, 2018. Applicants have

stated since beginning that they want to stay with the project and

keen to get possession of their flats. There is no denial to this fact

from the side of developer. In such a situation, cause of substantial

justice deserves to be preferred as delay does not appear to be

intentional or deliberate. However, we totally disapprove the non-

serious and casual manner in which applicants have calculated the

period of delay in filing appeal, additional affidavit and rejoinder.

We are cautious that this alone can not be a ground to deny an

opportunity and shut the doors of justice for the litigants like

applicants. The purpose can be served if they can be otherwise put

to terms for their non-serious and casual approach in mentioning

different period of delay at three different places.

16. The next objection on behalf of non-applicant is that

merits cannot be considered at the stage of application for

condonation of delay and consideration of merits would render the

statute of limitation as well as Section 44 of the RERA meaningless.

In support of his submissions learned counsel for non-applicant

relied upon :

il State ofJharkhand and Others vs. Ashok Kumar
Chokhani and Others [ (2009) 2 Supreme Court
Cases 667 l

aa] Dr. Subir Kumar Banerjee and Others vs. Neetu
Singh and Others 2019 SCC OnLine BOM 6609.
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17. In response, the learned counsel for applicants

submitted that applicants have not argued on merits as their efforts

were just to explain the chronological events to show why they

waited. Leaned counsel contended that this application is not by

dishonest persons. They were waiting for a long to get their flats

and chronological events would demonstrate that they had reasons

to wait and get the order passed by the Authority complied at the

end of developer so that they can be put in possession.

18. From the chronological events, it is evident that

applicants took some or the other steps to see that order passed

by the Authority is complied and that was the reason they filed an

application for non-compliance. For about 10 months when the

order in application for non-compliance also could not be passed

and they could not get possession of flats they moved an

application for condonation of delay. In this premise we find that

no malafides can be attributed to the applicants and delay caused

in preferring appeal being not deliberate or intentional deserves to

be condoned. We accordingly answer above point in the affirmative

and proceed to pass following order,

{ til Application is allowed subject to costs of Rs.15,000/-.

iii] State of Gujarat vs. Sayed Mohd. Baquir E! Edross
t (1981) 4 Supreme Couft Cases 1 l

ORDER
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[ii] Payment of costs in 10 days from uploading the order is

condition precedent;

liiil Delay condoned subject to compliance of [i] and [ii] above.

(s.s. ( rno#i-larN r. )


