
BEFORE THE MAHARASHTRA REAL ESTATE

APPELLATE TRIBUNAL, MUM BAI

APPeal No.AT006000000021498

1.Mr. Urmish Kiran Gilitwala

2.Mrs. Jenish Urmish Gilitwala

Address 18l,Rushabh APts, 18th floor,

Opp: Harkishandas HosPital,

Prathna Samaj, Girgaon,

Mumbai- 400 004 APPellants

v/s

M/s. Shree SthaPatYa hrt Ltd.

Office at Building No. 29-B,

Flat No. 643, LokmanYa Nagar,

Pune-411030 .... Respondent

Advocate Mr. Mukesh lain a/w Rani sam for Appellants'

Advocate Mr. Kedar R. Deshpande,for Respondent'

CORAM

DATE

INDIRA JAIN J., CHAIRPERSON
s. s. SANDHU, MEMBER (A)
25th February, 2o2O.

JUD GME NT

PER S.S. SANDHU MEMBER (A)

In this appeal Appellants allottees have challenged the

impugned order dated 15.05.2019 passed by learned Member-1

of the MahaRERA (hereinafter referred to as 'the Authority') in

complalnt No. CC00600000000077247 .
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2. Facts submitted by the Parties reveal that Appellants

had purchased Plot No. D-01 in the project'The BLISS HOLIDAY

HOME'from Respondent vide agreements for sale dated 1st and

2nd January 2015. Possession of the said plot was agreed to be

given within 24 months. Since the possession was not given as

agreed, the parties with mutual understandlng executed a deed

of cancellation on 13th August 2018. By the said deed Respondent

agreed to repay a total amount of Rs. 32,50,959 inclusive of

interest @18o/o to Appellants in monthly instalments as per the

schedule drawn for repayment for 24 months to be over on

20.07.2020. Respondent after repayment of Rs. 8,67,728

defaulted and stopped paying further amount as per the deed of

cancellation.

3. In the above scenario, the Appellants approached the

MahaRERA by filing aforementioned complaint alleging thereby

that Respondent obtained his consent for repayment illegally. It

is further alleged that mutual understanding between the pafties

was arbitrary, one sided and illegal as it has caused loss to

Appellants by agreeing to interest @18o/o even though the rate of

interest in terms of agreements for sale was @24olo for refunding

the amount. Therefore, the Appellants sought refund of the

amount paid by him with interest @24o/o from the date of

payment on account of default. Appellants also sought Rs.

50,000/- for causing him inconvenience and mental agony and

Rs. 50,000/- towards costs of complaint.

2

)



5

4. After hearing the parties, the Authority observed in

Para 3 of the impugned order that as the deed of cancellation was

signed before the Real Estate (Regulation and Development) Act,

2016 came into force (the RERA), the Appellants cannot be heard

as allottees and dismissed the complaint for want of jurisdiction'

The appeal is filed mainly on the following grounds:

i) The Authority overlooked the fact that the deed of

cancellation was signed on 13.08.2018 and not

prior to the Act came into force as erroneously

observed and concluded in the impugned order;

ii) The impugned order is ambiguous and lacks

application of mind and proper appreciatlon of

controversy relating to violation of various

provislons of the MOFA and the RERA.

The Appellants have therefore prayed for setting aslde the

order and grant reliefs as were sought in the complaint'

Learned Counsel for Appellants submitted written

arguments and reiterated the contentions raised before the

Authority in the complaint proceeding as mentioned briefly

in Para 3 above. Leaned Counsel for Respondent has also

filed written notes of arguments on record. He rebutted the

contentions of Appellants by arguing that the Appellants

have already encashed the cheques/DDs paid towards
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repayment in terms of deed of cancellation and therefore lt

is not now open for Appellant to argue that the said deed

was arbitrary or one-sided. He also argued that the complaint

is also premature as the last date for repayment belng

20.07.2020 as per deed of cancellation is not yet over'

8. On consideration of submissions advanced by the

parties during the hearing and perusal of relevant documents

on record, it is observed that the learned Member MahaRERA

has summarily dismissed the complaint without deciding it on

merits. In Para 3 of the order the Authority has observed that

deed of cancellation executed to cancel the agreements for

sale was already signed before the Act came into force and

therefore the Appellants cannot be heard as the allottees'

Observing thus the learned Member concluded that the

Authority has no jurisdiction in the matter and dismissed the

complaint. On verifoing the facts during the hearing, we find

that the observation made with regard to the date of

cancellation of deed being prior to the Act came into force,

which formed the sole basis of the order, is contrary to the

facts on record. A bare perusal of the said deed makes it clear

that it has been executed on 13.08.2018 i.e. much after the

RERA came into force on 1.5.2017 as averred by the

Appellants also. In result, observatlons and conclusions

recorded in Para 3 of the order are found to be completely

divorced from the facts on record. In such circumstances, the

impugned order passed apparently without due application of
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mind and without considering the merits of the case cannot

be sustained. Accordingly, without expressing our views on

merits of the case, we think it proper to set aside the order

and remand the matter to be decided afresh by allowing the

parties full opportunity of being heard on merits' The parties

also appeared favourably inclined for such a proposition so as

to enable the adjudication of the issues in complalnt on merits'

9.

order:

In view of above observations, we pass the following

ORDER

( s.s. ( rNDK,ArN r.)
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1. Appeal is partly allowed.

2. Impugned order dated 15.05.2019 is set aside.

3. The matter is remanded to the Authority to be decided

on merits by glving due opportunity to the parties to

advance submissions in support of their contentions'

4. The parties shall appear before the learned Member-U

the Authority on 6th March 2020 and the decision in the

matter be expedited preferably within 8 weeks

therefrom.

5. Copy of this order be sent to the parties and the

Authority as per Section 44(4) of the RER Act,2016.
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