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COMMON JUDGMENT

T'[

IPERr SUMANT KOLHE, MEMBER(J)]
Common impugned order dated 6th March, 2019

passed

by

Chairperson

CC006000000056404

&

of

MahaRERA

in

CC006000000056405

Complaint

is

No.

assatled in

these Appeals,

2.

Appellants

are Allottees.

Respondents are

Promoters. We will refer the parties as per their status of
Allottees and Promoters.

3.

"PALAVA LAKESIDE A TO H" situated at palava,

Kalyan is the project launched by Promoters. Allottees agreed
2
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to purchase and Promoters agreed to sell the flat Nos. 901-H &
902-H in the said project. Both the pafties have executed and
registered agreements for sale separately for two flats on

May, 2014 and on 16th May,

2014,

17th

Promoters agreed to

handover possession of the flats on or before 28th February,

2017. Allottees have paid about 95 to

960/o

of prlce of each of

the flats. Promoters failed to handover possession of the flats
as per agreed

date. Project was incomplete on

1st

May,20t7

i.e., the date on which the RERA came into force, promoters
registered the project under RERA. Rights and liabilities of
parties are governed by RERA. Allottees decided to withdraw

from the project. Allottees demanded refund with interest and
compensation as per Section 18 of RERA. Promoters did not pay

any heed.

Allottees

filed separate Complaint No.

CC006000000056404 and Complaint No. CC006000000056405

for each flat before MahaRERA.

qt

4,

MahaRERA conducted enquiry and heard Allottees

and Promoters. MahaRERA disposed of both the Complaints by
common order dated 6th March, 2019 and held that Section 18

of

RERA does

not apply to the present dispute.

MahaRERA

advised Allottees to take possession of their respective flats

which

is ready for occupation. Alternatively, MahaRERA

observed that if the Allottees intend to withdraw from the project

then such withdrawal shall be guided by terms and conditions of

the agreement for sale.

5.

Felt aggrieved, Allottees have preferred two
separate Appeals challenging the impugned order. Heard
3
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learned counsel for Allottees and learned counsel for Promoters.

Read the impugned

order.

Perused the documents including

copies of the agreements for sale. Read the written submissions

filed by Allottees.

6

Following points arise for our determination.

POINTS

i)

Whether impugned order dated

March, 20L9

in

Complaint

6th

No.

CC006000000056404 and Complaint No.

CC006000000056405

is

sustainable

under law?

ii)

Whether Section 18 of RERA is attracted

to the dispute between

Allottees and

Promoters in the instant case?

iii) Whether Promoters failed to handover
w\5

possession of the flats as per agreed date

mentioned in the agreements for sale?

iv)

Whether Allottees are entitled for refund

with interest and

compensation

as

prayed?

v)
7.

What order?

Our findings on the above points for the reasons

stated below are as under.

FINDINGS
4
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i)

No

ii)

Affirmative.

iii)

Affirmative.

iv)

Partly affirmative for relief of refund and
interest.

v)

As per final order.

REASONS

8.

Both Appeals arise out of common order dated

6th

March, 2019 passed in Complaint No, CC006000000056404 and

Complaint No. CC006000000056405. MahaRERA disposed of

both the Complaints filed by Allottees against

Promoters.

Allottees had prayed for refund with interest and compensation

as per Section 18 of RERA in respect of two separate flats for
which two separate Complaints were filed. The substantial and

important issue involved
applicabiliQ

*\[

in both the

of Section 18 of

RERA

Appeals

to the dispute

is

about

between

Allottees and Promoters in this matter.

"PALAVA LAKESIDE

A TO H" is the

project

launched by Promoters at Palava, Kalyan. Allottees agreed to
purchase and Promoters agreed to sell flat Nos. 901-H & 902-H
In the said project. Allottees and Promoters executed separate

registered agreement

for sale in respect of two flats

16th May, 2014 and 17th May,

2014. Terms and conditions

on
in

both the agreements are similar and identical. promoters
agreed to hand over the possession of both the flats on or before

28th February, 2017 as per the terms and conditions
agreement for sale,
5
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It is the case of Allottees that project was
incomplete on lst May, 20t7 i.e., the date of application of RERA,

Allottees have contended that Promoters registered the project

with

MahaRERA

as it was an ongoing project. According to

Allottees, rights and obligations

of parties are governed

by

provisions of RERA. Allottees have sought refund with interest
and compensation in respect of both the flats on the ground that

Promoters failed

to give

possession

of the flats on or before

28th February, 2017 as agreed in the agreements for sale.
According

to

Allottees, they decided

to

withdraw from the

project and claim entire refund with interest and compensation
as per Section 18 of RERA.

As per "Clause 11.1" of the agreements for sale,

to

of all dues and amount by Allottees,
Promoters agreed to give "fit out possession" on or before

subject

payment

28th February, 2017 as mentloned in para-Ix at 'Annexure-2' of

the agreement.

It

is further recited in clause 11.1 that

Promoters shall obtain occupancy certificate within one year

"\h

from the "date of fit out possession" and that it shall be final
date of possession of the

flat. Thus, Promoters agreed to give

final possession on or before 28th February, 2018. Now, clause11.1 is dealing with fitout possession and final possession.

9.

"Possession" as contemplated in Section 18 of RERA

is not "fit out possession". There is no concept of "fit out
possession" under MOFA or RERA, There is no provision under
RERA by which offer of

"fit out possession" can be given.

6
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So, let us not treat the date of "fit out possession"
(28th February, 20L7) as the date

of offering

possession for

occupation. But Promoters agreed to give possession with
occupancy certificate on or before 28th February, 2018. Under

Section 19(10)

of

RERA,

it is mandate to offer physical

possession with occupancy certificate to Allottees and Allottees

are under obligation to take such physical possession with
occupancy certificate within two months. So, this date of final
possession (28th February, 2018)

as per clause-ll.l of the

agreement is the date of possession for consideration of Section

18 of RERA. In such circumstance, "failure to handover
possession of the flat" as contemplated under Section 18 of
RERA is "failure

to handover physical possession of the flat with

occupanry certificate."
Occupancy ceftificate is issued by the Competent

Authority on 10th May, 2018. Occupancy certificate is at page
No. 339 of the Appeal Memo. Promoters offered possession with

occupancy certlficate to Allottees as per latter dated 21st June,

rr\i(

2018 which is at page No. 345 "Exhibit-D". In fact, possession

with occupancy certificate ought to have given on or before
28th February, 2018 as per clause 11.1 of the agreement for sale.

Holvever, it is offered in June, 2018, Thus, there is delay in
handing over possession of the flat with occupancy certificate to

Allottees. Once, Promoters failed to adhere to the date of
handing over possession of the flats with occupancy certificate

as specified in the agreentent for sale, Allottees get statutory
right to select the option of withdrawal from the project and to
dernand refund with interest and compensation or to stay with
7
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the project and to claim interest for delay of every month in
handing over possession of the flat, Thus, Section 18 of RERA
is attracted to the dispute between Promoters and Allottees in
the instant case.

10.

Clause 11.2

of the agreement for sale provides

grace period of one year beyond the dates mentioned in the

clause 11.1 i.e., date of

"fit out

possession" (28th February,

2017) and date of final possession (28th February, 2018)' So, as
per clause 11.2 of the agreement for sale, with grace period of
one year, the date of fitout possession would be 28th February,
2018 and the date of final possession would be 28th February,
2019.

Let us see whether condition of grace period for
handing over possession as mentioned in the agreement

ur

is

supported by Section 18 of RERA.

11,

I would like to point that as per Section 18(1), if the

Promoter fails to complete or is unable to give possession of an

apartment, plot or building-

"a) in accordance with the terms of the agreement for
sale or, as the case may be, duly completed by the
date specified therein; or
discontinuance of his business as a
developer on account cf suspension or revocation of
the registration under this Act or for any other
reason"

b) due to

In the instant case the date

"specified"

in

the

agreement for sale for giving possession is 28th Fetrruary, 2018.
8

Appeal No. 4T006000000021407 & 21408

Once,

it is evident that

Promoters failed

to give possession

by

the "specified date as mentioned in the agreement", Promoters
are not entitled for extension of such specified date on the basis

of any clause regarding grace period in the agreement for sale.
Section 18 of RERA is absolute on the point of "specified date"
mentioned in the agreement for giving possession and not at all
the extended date on the basis of grace period. In Neel Kamal

Realtorc Pvt, Ltd. V/s, Union of India (writ petition No.

2737/77) the Hon'ble Bombay High Court has laid down
that"the date of handing over possession as mentioned

in the agreement is binding on the both the parties

and such date shall not stand extended even

though Promoters may extend timeline of
completing project at the time of registration with
MahaRERA."

$6

This princiole on the point of "absoluteness of
specific date of giving possession as per the agreements for sale"
is squarely applicable to any case in which clause of grace period

is recited along with clause of "specified date" of handing over

possession. So, clause

ll.2 of agreements providing

grace

period of one year and thereby extending "specified date of
possession by one year" is against the spirit
RERA and consequently against

of Section 18 of

the object of

safeguarding

interest of customers. Clause 11.2 of the agreements will not

help Promoter to change "specifled date of possession"
mentioned in the agreernents.

9
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L2.

Once Promoters failed to handover possession with

occupancy certificate as per agreed date in the agreement for
sale, Allottees are entitled to claim refund with interest against

Promoters, So, Promoters are under obligation to refund the
amount wlth interest to Allottees who have withdrawn from the

project. As far as claim of compensation is concerned Allottees

are

at

llberty

to file petition for

Adjudicating Officer under Section

13.

compensation before

7l &72 of RERA.

For the reasons stated above impugned order is not

sustainable under the law. Consequently, Allottees are entitled

for refund urith

Interest as Promoters failed

to

handover

possession of the flats as per agreed date in the agreements for

sale. So, we answer points accordingly.

TPER: S. S. SANDHU, MEMBER

\r1q

14.

(A)I

In agreement with the observations and conclusions

arrived at as above by my learned brother,

I

wish to add my

observations on the issues under consideration in these Appeals
preferred by Appellants against order dated 03.06.2019 passed

by

learned Chairperson

of

MahaRERA (hereinafter, the

Authority).

15.

Facts relevant for deciding the Appeals are stated

briefly as under.

10
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Appellants are Allottees who booked flat Nos. 901H and 902-H, relating to Appeal Nos. 4T006000000021407 and

4T006000000021408 respectively in the project namely'Casa

Lakeside' in 'Palava-City

of Opportunity'

Respondents, For the sake

of

Respondents

executed by

convenience, Appellants and

will be referred as Allottees and

Promoters

respectively.

16.

Parties executed agreements for sale AFS in respect

of the aforesaid flats on L7.05.20t4 and 16.05.2014 respectively
as per whlch

fit out

possession was agreed

to be handed over

by 28.02.20L7 excluding the grace period of 1 year and subject

to fufther extension in terms of

provisions

of clause 11.5.

Though Allottees started complaining from 6 months onwards

from execution of AFS about likely delay in possession, nonsupply of layout details, one-sided AFS etc., they continued
paying the instalments. By March, 2017, they claim to have paid

about 950/o amount towards consideration which included the
payment for external painting also. In March 2018, they wrote

to

to hand over possession within 30 days failing
which Allottees would be constrained to withdraw from the
Promoters

project. Vide further letter dated 14.05.2018, they conveyed

their withdrawal from the project and sought refund of their
amount @ 10.50/o along with compensation till payment, Upon

this, Promoters vide letter dated 11.06.2018 conveyed to
Allottees to take possession of flats subject to making certain
payments by 05.07.2018. Promoters also attached Architect's

Certificate

to this letter
11

showing status

of the project.

In
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the request of Promoters and
to withdraw from the project as

response Allottees declined

maintained their decision

communicated vide letter dated 14.05.2018 for the reasons
stated therein.

17.

Allottees filed the above complaint seeking inter alia

refund of the amount paid by them with interest @10.550/o F'a'
and compensation of Rs. 25 lacs, In reply, Promoters stated that

part Occupation Certificate (OC) was obtained on 10.05.2018
before the complaint was filed and therefore the provisions of
Section 18 would not apply to the matter. Accepting the said
interpretation of Section 18 ( 1), the Authority passed order dated
06.03.2019 by observing therein that once the project
construction is complete or possession is given, as the case may

be, the said provision ceases to operate. Accordingly, the
Authority held that Promoters were not liable to pay interest and
advised Allottees to take possession of the booked Apartments.

Alternatively, the Authority directed that if the Allottees intend

to withdraw, such wlthdrawal shall be guided by the terms of
AFS. This order is challenged by Allottees in these Appeals.

18.

Heard learned counsel for the parties

at

length.

Learned counsel for Allottees argued that even after paying 950/o

amount towards consideration Promoters failed

to hand over

possession on 28.02.20t7 as agreed. He further pointed out that

contrary to the clalm of Promoters that they obtained OC on
10.05.2018, the Architect's certificate annexed

to

Promoters'

letter dated 21.06.2018 showed that the building'Casa Lakeside1,2
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H'

housing the flats booked by Allottees was still under

construction and the process of

fit out possession was initiated.

He strenuously contends that the aforesaid facts substantiate
that the project was not complete even by June, 2018. It is also

submitted that the Authority has accepted submission of
Promoters even though Promoters filed neither any reply
contesting grounds raised in the complaint nor submitted the OC

dated 10.05.2018 which Promoters claim to have had obtained.

19.

Learned counsel further contended

that

requests

were made vide e-mail dated 12.05.2014 to supply copies of the
proposed AFS, various permissions etc. However, Promoters
refused

to provide the same vide email dated 12.05.2014

and

draft agreement containing one-sided clauses such as 4.4, 4.5,
5.2,5.3, 6.L,6.2,6.4, LL.l, L|.2, LL.3, 11.5, 11.6 etc. favouring
only the Promoters were brought directly at the registration office

and got signed on dotted lines before execution by keeping
Allottees in dark. Such one-sided agreements are held

to

be

unfair and thus not binding by the Hon'ble Supreme Court of

India in Pianeer Urban Land Infrastructure Ltd. Vs.
Govindan Ragltavan [(2019) 5 SCC 725J and Central
fnhnd Water Transfers Corporatian Ltd. And Orc. Vs,
Brojo Nath Ganguli and Ors. [(7986 3 SCC 156)J. He
specifically termed clauses 11.1 and 11.2 of AFS providing for fit

out possession on 28.02.2077

rarith one year

of grace period

as

one-sided, frivolous and untenable hence not acceptable. He
questioned that there is no concept like

13
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Section 3(2Xf) of MOFA and Section 13(2) of RERA mandatorily

require to specify only date of possession of the flat.

20.

Learned counsel

for

Promoters contended that

considering the submissions at paras 5 and 6 above, Promoters
have failed to hand over possession or even fit out possession on

the agreed date as per AFS. Therefore, Allottees are entitled to
take refund with interest @180/o as the Promoters charged the
same rate to Allottees on making delayed payments in addition

to compensation as prayed for in the complaint.

2L.

In addition to above, learned counsel for Allottees

also submitted that Promoters did not provide several amenities

as promised in the brochures of the project based on which
Allottees booked the flats. He also stressed on the fact that
despite requests made several times, Promoters did not provide

or arranged site visits to the project.

22.

Another ground

of

challenge raised by learned

counsel for Allottees to seek withdrawal from the project is that

Promoters offered flats whlch are at variance with the booked
flats. He elaborated that Allottees booked flats admeasuring 1062
sq. ft. each and paid all respective charges accordingly. However,

Promoters were offering flats only of 734 sq. fts. each. Thus,

there is shortfall in the area which is illegal and
unacceptable.

74
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In view of above submissions, it is submitted

by

Allottees that for tlte reasons of delay in possession, failure to

provide amenities as promised and failure

to provide flats as

to seek refund with interest and
compensation and therefore the impugned order is liable to be
booked Allottees are entitled

set-aside.

23.

On the other hand, learned counsel for Promoters

submitted that except delay in possession Allottees never raised
the ground of shortfall in area in the complaint or in the Appeals.
Therefore, the grounds other than delay deserve to be outrightly
disregarded and rejected. He submitted that in fact the area was

the same and there was no shortfall in the area as alleged.

He

also undertook to submit a short note on this issue before
pronouncement of judgment.

24.

Learned counsel for Promoters further submitted

that once the agreements are executed and registered, the
contention of Allottees that agreements are not shared and the
same are one-sided is misconceived. Not only that, he submitted

that Allottees continued to make payments as per the agreed
schedule and therefore Allottees are estopped from raising
objection of one-sidedness of AFS, He further submitted that had

there been any objection in this regard, Allottees could have got
the AFS declared to be void,

25.

It

is further submitted by learned counsel

for

Promoters that AFS clearly provided that possession (fit out) was
15
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agreed to be given by 28.02.20L7 and there are no terms which

allow Allottees to withdraw from the project. Learned counsel
further argued that from conjoint reading of the clauses 11.1 and

Ll.Z of AFS it is clear that Promoters were required to give
possession ulithin 1 year of fit out possession i.e, by February,
2018 with OC.

It

is stated in affidavit in reply of Promoters that

with a grace period of 1 year over and above each of the
aforesaid dates, possession was to be given by 28.02.2020. Thus,

he submitted that as OC was obtained on 10.05.2018

and

Allottees were informed to take possession on 21.06.2018 and

therefore, there

is no delay in

possession

as alleged.

He

contended that in the aforesaid scenario, since there is no delay,

Allottees cannot be allowed to withdraw from the project and
accordingly Section 18(1) is not applicable for entitling them

refund with interest and/or compensation as demanded by
Allottees in their complaints. He also denied the allegation that
OC was not before the Authority and referred

to para 3 of the

impugned order to contend that the fact with regard

to

OC

obtained on 10,05.2018 is specifically recorded therein.

26.

Having considered

the

documents

on

record,

impugned order and submissions of the parties, following issues
emerge for consideration.

(i) Whether Allottees are entitled to withdraw from

the project due to delay in possession and reliefs
under Section 18 of RERA?

16
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(ii) Whether impugned order is required to

be

interfered and set-aside?
Answer to the above points is in the affirmative for

the following reasons,

27.

From the submissions made as above, it is seen that

though Allottees canvassed grounds such as shortfall in the

area

of flats, non-provisioning of

committed amenities,

disregarding requests of Allottees by Promoters for site visit

etc., the main ground for exiting the project is the delay in
handing over possession within the period agreed in one-sided
agreements executed between the parties, Before proceeding

to examine Allottees'entitlement to withdraw from the project
on account of delay, it may be noted that Promoters have not
specifically refuted or resisted the grounds relating to shortfall

in the area of flats, non-provisioning of amenities etc, except
delay in possession, Though learned counsel for Promoters
denied any shortfall in the area during oral arguments and
assured to submit a note in support of his submission on this
issue, none is submitted till passing of the order.

28.

With regards to ground of delay, Promoters have

sought to project that there was no delay in possession in terms

of clauses 11.1 and 11.2 of the AFS which provide fit out
possession by 28.02.2017 with further time

for acquiring

OC

and grace period of 1 year over and above. Allottees have
disputed the concept of

fit out possession as the same is not

provided under relevant provisions of MOFA or RERA. Allottees
17
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have also contended that the clauses providing

fit

out

possession and the grace period are one-sided and have been

got executed unfairly by not providing the draft AFS prior to
execution.
Considering the aforesaid submissions and the fact

circumstances, it is found that even though Promoters agreed

to provide fit out possesslon by 28,02.2017, they were required

to provide final possession as per clause 11.1 within

fit out

1 year of

possession by acquiring the OC i.e., 28.02.2018. Thus,

once final possesslon ls agreed to be given by 28.02.2018 there
is no question of further grace period of 1 year provlded under
clause 11.2. These clauses substantiate the charge of Allottees

that Promoters got one-sided agreements executed. It may be
noted that Allottees have successfully demonstrated that they

inter alia demanded draft AFS on 12.05.2018 and Promoters by
an e-mail on the same date refused to provide the same. The

events leading to execution of AFS undeniably indicate that
agreements with one-sided clauses were got executed without

disclosing the contents thereof

to

Allottees prior

to

their

execution. As rightly argued by Allottees such agreements with

one-sided clauses vlhere Allottees are made to sign on the

dotted lines are not binding being unfair and unreasonable as
per the view held by the Hon'ble Supreme Court of India in the
cases of Pioneer Urban Land and Central

Inland Water

Transpoft Corporation (Supra).

29.

In

view of above observations, in my view,
Promoters were obligated to handover possession by
28.02.2018 i.e., within 1 year of giving
18
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this regard, it is noted that Promoters have submitted OC dated
10.05.2018 on record to claim that they received OC on the
said date to claim that possession was given within the agreed

period and there was no delay as alleged. However, veracity of

this claim appears questionable in view of the fact that the
architect's certiflcate annexed to Promoters' intimation dated
21,06.2018 for offering possession to Allottees mentions clearly

that building 'Casa Lakeside H' in which Allottees' flats are
located was'under construction'and 'fit out possession was
initiated'. This shows that the building was not complete and
only fit out possession was being given even till June, 2018.
Therefore, there was no question of handing over possession.

It

is further observed that had the OC been obtained on
10.05.2018, why the same was not referred in the
aforementioned communication dated 21,06.2018 of
Promoters. In these circumstances it is hard to accept the claim

of Promoters that they offered possession within the agreed
period. Even assuming that Promoters obtained OC on
10.05.2018 and possession was offered on 21.06.2018 there is
a delay in possession considering that possession was required

to be given by 28.02.2018. In any case, contentions of
Promoters that there was no delay have no substance and
hence cannot be accepted.

30,

In view of the delay in

possession as observed

above, Allottees are entitled to withdraw from the project under

Section 18(1)

of

the Authority has failed to
is not possible to accept the

RERA which

consider and recognise.

19
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observations made by the Authority in para 3 of the impugned

order holding that Section 18(1) would not apply once the
construction is complete or possession is handed over, as the
case may be.

It

may be seen that provisions of Section 18(1)

envisage completion

of

construction

or

handing

over

possession on the date provided in the AFS and not on any date

subsequent thereto.

It

implies that the possession has

to

be

handed over on or prior to the date indicated in the AFS'
observations

If

of the Authority, implying thereby that as and

when construction is complete or possession is given Section
18(1) would not apply, are accepted it would lead to disastrous

consequences rendering

the agreed date of

possession

specified in the AFS irrelevant and infructuous. This would lead

to chaos and no allottee would be able to seek reliefs under
Section 18(1) if the possession is given or construction is
completed muclt beyond the date specifled

in the AFS.

Truthfully, the legislature never intended such consequences
for allottees while framing the social and welfare legislation of
RERA. Therefore, the observations

of the Authority in para

3

being contrary to the provisions of Section 18(1) cannot be
agreed to for their acceptance.

31.

Having regard to the above observations, it is found

that Promoters have not been able to hand over possession on
the agreed date i.e., 28.02.2018 as per clause 11.1 of the AFS.

Therefore,

I

have no doubt in holding Allottees entitled to

withdraw from the project and consequently eligible for reliefs

as provided under Section 18(1) of RERA. In the result, the
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impugned order cannot be sustained and deserves to be setaside.

32.
\

In the light of discussion and observations as above,

/e pass the following order.
ORDER

i)

Appeal No. 4T006000000021407and Appeal
No. 4T006000000021408 are Allowed.

ii)

Impugned order dated 6th March, 2019
passed

by

MahaRERA

CC006000000056404

in

Complaint No'

and Complaint No.

CC006000000056405 is set-aside.

iii)

complaint No. cc006000000056404

and

CC006000000056405 are partly allowed as
under:

a)

Promoters shall refund

received from Allottees

the

amount

in respect of

two

flats to Allottees along with interest @ State

Bank

of India's highest

Marginal Cost of

Lending Rate plus 2% to Allottees from the

date of payment of refund amount till its
realisation,

b)

Allottees are at liberty to file petition for

compensation before
Officer under Section

c)

Parties

throughout.
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to bear their respective costs

Appeal No. 4T006000000021407 & 21'408

iv)

be kept in Appeal No.
4T006000000021407 and coPY be
Original order

maintained in

APPeal

No.

AT006000000021408.

v)

Copy of order be sent to both the parties and
MahaRERA as per Section 44(a)

of

RERA.

(suM NT KOLHE)

( s. s.
sJD/-
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