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Application No. 08 of 202L for withdrawal of the amount

deposited by the Applicant in [he captioned Appeal

2. Brief facts leading to filing of this N,lisc. Application for

withdrawal of amount are that aggrieved by the order dated

07.02.2019 passed by the Adjudicating Officer (AO), f4ahaRERA,

Applicant filed the captioned Appeal. As a part of mandatory

compliance of proviso to Section 43(5) of RERA for entertaining

the Appeal, the Applicant as directed by the Tribunal vide orders
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dated 23.09.2019 and 11.11.2019, deposited 60% amount

(Rs. 1,59,99,289/-) as per lmpugned order in the Tribunal. After

hearing the partles and considering the facts on record the

Appeal was allowed vide order dated 01.12.2020 and the

impugned order passed without jurisdiction by the AO was set

aside. Consequently, the complaint was referred to the Authority

to be decided afresh. Pursuant to the said order, the instant

Application is flled for wlthdrawing the aforesaid amount

deposited in the Tribunal.

3, Learned counsel for the Applicant reiterated the facts as

above and in addition, submitted that even the second Appeal

filed by Non-applicant No. 1 (Non-applicant) in the Hon'ble

Bombay High Court against the order dated 01.12.2020 has been

withdrawn on 08.12.2021. He further argued that as no Appeal

proceedings are pendlng and the matter has also been remanded

for fresh decision after setting aside the order impugned in the

Appeal, the amount deposited in the Tribunal cannot be retained

and therefore the same may be refunded.

4. Leaned counsel for Non-applicant vehemently opposed

the withdrawal of the amount. He contended that Tribunal has

set aside the impugned order only on technical ground of AO
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having no powers to adjudicate the complaint. He argued that

since the complaint has been sent to the Authority fotde-novo

consideration the dispute raised in the complaint is not yet finally

decided. It is also argued that as the said complaint is still not

adjudicated upon by the Authority even after withdrawal of the

second App€al and despite several requests by Non-applicant for

its disposal in a time bound manner as directed by the Tribunal,

the order dated 01.12.2020 has not attained finality. lt is

therefore contended that in the aforesaid circumstances, the

amount deposited by the Applicant in the Appeal cannot be

allowed to be wlthdrawn. Non-applicant therefore pressed

rejection of the Misc. Appllcation.

5. On thoughtful consideration of the submissions of the

parties and the record, it is clear that the captioned Appeal

emanated from the order by which the Applicant was inter alia

directed to refund certain amounts paid by Non-applicant.

Consequently, as directed by the Tribunal, Applicant deposited

the abovementioned amount as per lmpugned order in

compliance of proviso to Section 43(5) of RERA for entertaining

the Appeal. As ls evident from the observations made

hereinbefore, the Appeal has already been decided finally
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culminating in setting aside of the impugned order which formed

the very basis for depositing the amount. Further, the complaint

also stands referred to the Authority for fresh adjudication. Not

only that, there is no dispute that the second Appeal filed by Non-

applicant has also been withdrawn.

6. In the above circumstances, there is no litigation pending

as of now as far as the proceeding in the captioned Appeal are

concerned. Therefore and more particularly after withdrawal of

the second Appeal, the order dated 01.12.2020 by which the

Appeal has been decided has attained finality. The contention of

Non-applicant that as the complaint is still pending with the

Authority and dispute therein is not yet adjudicated, the amount

cannot be refunded is erroneous, irrelevant and without any

substance. The impugned order having been set aside while

disposing of the Appeal vide order dated 01.12.2020 has already

ceased to exlst and no longer survives to necessitate compliance

of proviso to Section 43(5) of RERA by way of depositing the

amount. Once the matter in Appeal is finally decided, pendency of

fresh adjudication of the complaint by the Authority ls

inconsequential and cannot be a justiflable ground for withholding

the amount already deposited in view of impugned order that has
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ceased to exist. In view thereof, we find no merit whatsoever in

the submissions made by the Non-applicant for opposing the

withdrawal of the amount and we outrightly reject the same.

7. ln the above premise, as there is no legal justification for

withholding the amount deposited by Applicant, there is no

impediment to allow withdrawal thereof. Accordingly, we are of

the view that the N4isc. Application deserves to be allowed and

the amount is liable to be refunded. Hence, we pass the following

order.

ORDER

i) Mlsc. Application No. 08 of 2021 is allowed.

ii) Registry is directed to refund the deposited amount by

Applicant along with accrued interest, if any.

iii) No costs.

(s. s. (SHRI R, JAGTAP)
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