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BE RET E MAHARASH TRA L ESTATE

APPELLATE TRIBUNAL, MU MBAI

Apoeal No. ATO0600000O0111O3

1, Mr. Jagdish D. Patel,

2. Mr. Pravinkumar D. Patel

residing at Room No.3, C. P. Chawl,

Gandhi Nagar, Khajur Wadi,

Ambe Mata Mandir,

Jogeshwari (West), Mumbai - 400 102.

Versus

1. Skystar Buildcon Pvt. Ltd.

2. Mr. Ajeet Singh, Director

of Skystar Buildcon Pvt. Ltd.

Having its office at

5th Floor, Sunteck Centre,

37-40, Subhash Road,

Vile Parle (East),

Mumbai - 400 057.

...Appellants

...Respondents

Shri Manish S. Reshim, Advocate for Appellants.

Shri Vikramjit Garewal a/w. Harsha/ Dedhia y'b. Kanga & Co',

Advocates for ResPondents.

CORAM SUMANT M. KOLHE, MEMBER(J)
S.S. SANDHU,MEMBER (A)
17th February,2O2ODATE
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JUDGMENT
PER SUMANT M. KOLHE, MEMBER (J)

Challenqe to impuqned Order

The appellants have challenged the correctness, legality and

propriety of the impugned order dated 261t012018 passed by the Ld.

Chairperson, MahaRERA in complaint no. C.C.006/55692 whereby

complaint is dismissed.

In nutshell the facts are as under:

Status of Parties

2. Mr. Jagdish and Mr. Pravin are the real brothers. They are

purchasers. Both of them are allottees. Respondent is a promoter. I

will refer the parties as per their status of being promoter and

allottees.

The promoter launched the project at Ram Mandir road,

Goregaon-(W), Mumbai. Allottees Jagdish and Pravin perused

brochure of the said project and decided to purchase flat no. 1004

on 10th floor in the said project for a total consideration of

Rs.1,38,52,370i-. Both the allottees filled-up Client's information

form on 3L10312015 as directed by the promoter. Allottees paid

Rs.43,14,553/- towards price of the flat to the promoter.

Meantime, both the allottees incurred heavy expenditure

towards treatment and hospitalization of their mother. In the month

of December-2016 they borrowed amount from relatives and
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friends for treatment and hospitalization of their mother' Both the

allottees cannot afford to pay the balance price of their flat due to

sudden expenditure and heavy expenses towards treatment and

hospitalization of their mother. The respondent agreed to refund the

amount paid bY

transaction.

the allottees in view of cancellation of the

The promoter paid Rs'35/- lakhs by way of refund by cheque

in the month of December-2017' The promoter had retained

Rs.8,14,553/- without any sufflcient reason. The promoter did not

pay any heed to the several requests made by allottees to refund the

balance amount of Rs.8,14,553/-. Allottees issued notice through

their Advocate to the promoter' The notice was received by the

promoter. No reply was given by the promoter'

Declaration-cum-indemniW

The promoter got executed the declaration-cum-indemnity

from allottee Jagdish and forfeited the balance refund amount of

Rs.8,14,553/-. Declaration-cum-indemnity Bond is against the terms

and conditions of Client's information letter' The declaration-cum-

indemnity is not binding, so the allottees filed complaint no'

C.C.006/55692 for recovery of Rs.8,14,553/- from the promoter'

3. After hearing both the sides, the Ld. Chairperson, MahaRERA

dismissed the complaint for the reason that allottees
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have failed to show violations of any provision of RERA Act, 2016 on

the paft of promoter and observed that forfeiture of the amount by

the promoter is in accordance with the terms and conditions of the

booking letter.

4. Being dissatisfied with the order, allottees have preferred

this appeal. Heard both sides. Perused the impugned order and

papers on record.

5. The following points arise for our determination :

POINTS

il Whether the impugned order
is sustainable in law?

iil What Order?

Our findings on the above points for the reasons stated

below are as under:-

FINDINGS

il Negative

iil Appeal is allowed.

REASONS

Admitted Facts

6. The promoter launched the project in which allottee
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Jagdish and allottee Pravin decided to purchase the residential flat

for a total consideration of Rs.1,38,52,370/-. Promoter got filled-up

Client's information form on 3UO3l2Ol5 from allottee Jagdish and

allottee Pravin. Copy of Client's information form is at 'Exh'-A"

Allottees paid Rs. 43,14,5531- to the promoter towards price' Due to

sudden expenditure incurred by the allottees towards treatment and

hospitalization of mother in the month of December-2016, they

decided to cancel the transaction and demanded the refund'

Promoter agreed to refund the amount paid by the allottess on

cancellation of the transaction. Promoter paid Rs'35/- Lakhs in the

month of December-2017 by cheque to the allottees'

7. Promoter has relied on declaration-cum-indemnity filed at

'Exh.G-1'and submitted that balance amount of Rs.8,14,553/- stands

fofeited and allottees agreed that they had no claim of any amount

against the promoter. Ld. Counsel for the promoter argued that

declaration-cum-indemnity puts an end to the dispute between

parties and allottees cannot claim any balance refund on the basis of

Client's information form.

No involvement of B ker

8. After carefully perusing the Client's information form, it is

revealed that transaction does not involve payment of brokerage'

The transaction is without involvement of broker. Note endorsed at

the bottom of Client's information form shows that in case of

cancellation, brokerage amount will be deducted, in case,
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brokerage is paid. Term of brokerage is not applicable to the present

transaction as seen from clauses 5 & 6 of the Client's information

form.

9. Admittedly allottees paid Rs.43,14,553/- to the promoter

towards price of the flat. Due to sudden expenditure incurred by

allottees towards treatment and hospitalization of mother in

December-2016, they decided to cancel the transaction and to

demand refund of amount paid to the promoter' Promoter also

agreed to refund the amount. Accordingly, the promoter paid Rs'

35/- Lakhs by cheque dated O2ltU2O17 in favour of allottee Jagdish'

Promoter retained the balance amount of Rs.8,14,553/-'

No resDonse to Notice

10. Promoter did not pay the said balance amount in spite of

several requests made by the allottees to the promoter' Allottees

issued notice in the month of January-2018 to the promoter through

an Advocate and demanded refund of balance amount' Promoter

received the notice as seen from acknowledgment produced on

record. Promoter neither replied the notice nor repaid the balance

amount as per the notice. Copy of declaration-cum-indemnity is

produced on record. It is at'Exh.G-l'. After carefully perusing the

declaration, it was executed on29ll2l2017 and cheque of refund of

Rs.35/- Lakhs was already issued on 0217112017.

Bindino nature of Declaration

11. Allottee Jagdish Patel executed the declaration-cum-

indemnity. Allottee Pravin has not signed the said declaration-cum-

indemnity. Cheque of refund of Rs'35/- Lakhs was issued in favour
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of allottee Jagdish. Allottee Pravin has not disputed the payment of

refund of Rs.35/- Lakhs by cheque which was only in the name of

allottee Jagdish. So, declaratlon-cum-indemnity though executed and

signed by allottee Jagdish, it was neither challenged nor disputed by

allottee Pravin before any competent Court. Declaration-cum-

indemnity is binding not only on allottee Jagdish who signed it but

also on allottee Pravin who did not sign it.

Credibility of Declaration is doubtful

12. Considering the aspect of preponderance of probability, it is

quite evident that though refund cheque of Rs.35/- Lakhs was issued

on 021tt12017 by the promoter, declaration-cum-indemnity was

executed after about the period of two months i.e. on 2911212017.

If as per declaration-cum-indemnity, allottee Jagdish and allottee

Pravin agreed to accept refund of only Rs.35/- Lakhs and agreed for

forfeiture of balance amount of Rs.8,14,553/- on the part of

promoter, declaration-cum-indemnity ought to have been executed

on 02lltl2ol7 when the cheque of refund of Rs.35/- Lakhs was

given by the promoter.

13. In para 2, it is mentioned that, -

"However, we are fully aware that the Application of Allotment
clearly states that in case the Applicant desires to return the
Allotment, then the part payment so paid to the Company till that
date shall stand forfeited by the Company."

t Information rm II Bin tn

14.Client's information form at'Exh. -A'is totally silent on such

term of forfeiture of the amount of cancellation of transaction. So

the above term of forfeiture of amount partly paid by allottees to

1

V\A



aT006/11103

the promoter towards price of the flat is not suppofted by Client's

information form vide'Exh.-A'. It cannot be ignored that Client's

information form vide 'Exh.-A' is the first document executed

between allottees and promoter regarding the transaction' Paft

payment of amount of Rs. 43,14,553/- by allottees to the

promoter towards cost of the flat further supports and shows that

both parties acted upon the transaction which was based on

Client's information form vide 'Exh' -A'. Declaration-cum-

indemnity bond came into existence after two years of execution

of Client's information form and also after two months of payment

of Rs.35/- Lakhs towards refund amount to the allottees' Such a

subsequent execution of declaration-cum-indemnity bond creates

doubt about genuineness and truthfulness of the contents thereof

as compared to genuineness and truthfulness of the contents of

Client's information form. So the case made out by the promoter

in respect of his agreed right as per declaration-cum-indemnity to

forfeit balance amount of Rs.8,14,553/- is not acceptable and

probable. On the contrary, allottee Jagdish and allottee Pravin are

justified for the relief of recovery of refund of balance amount of

Rs.8,14,553/- from the Promoter'

15. There cannot be a straight jacket formula that Promoter is not

entitled to forfeit the amount paid by the allottee on cancellation of

transaction of purchase of a flat. However, there should be such

agreed terms towards the charges in a relevant and important

document executed by promoter and allottee regarding the terms

and conditions of the transaction. So right to forfeit the amount as

per the agreed terms and the extent to which such amount should

be forfeited depends upon the facts and circumstances of each case'

The stage of transaction when the cancellation is made may be
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required to be taken into consideration in a given case of facts and

circumstances.

16. In the present matter only on the basis of Client's information

form which prima-facie appears to be information in respect of client

who intends to purchase the flat, allottee Jagdish & allottee Pravin

paid considerable amount of Rs.43,14,553/- to the promoter without

execution of any further document regarding transaction is sufficient

to reveal that the claim for refund of total amount paid by the

allottees to the promoter in the present case is justifiable.

MOFA/RERA

17. Ld. Chairperson, MahaRERA dismissed the complaint of

allottees by observing that allottees have failed to prove that

promoter violated any of the provisions of RERA Act, 2016. I would

like to point out that transaction was entered on the basis of

execution of Client's information form on 3710312015 when MOFA

Act, 1963 was in force. So, transaction in the present matter was

initially governed by provisions of MOFA Act, 1963. Sec.- 4 of MOFA

Act, 1963 makes it obligatory on the promoter to accept not more

than 20olo of the price by way of advance payment or deposit unless

agreement for sale is executed and registered. In the present matter

total refund amount of Rs.43,14,553/- was paid to the promoter by

allottee prior to the application of RERA Act, 2016 i.e. on or before

0t10512077. This amount is more than 20olo of the sale price of

Rs.1,38,52,370/-. Promoter appears to have failed to act as per Sec.-

4 of MOFA Act, 1963 by accepting more than 20o/o of the sale price

from the allottees without execution of agreement for sale.
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Violation un er both Acts

18. Only after 0t10512017 the present transaction has been

governed by the provisions of RERA Act, 2016. As per Sec.- 13 of

RERA Act, 2016 promoter cannot accept more than 10o/o of sale price

as a deposit or advance money or booking charges from the allottees

without agreement for sale. So, neither the spirit behind Sec.- 4 of

MOFA Act, 1963 or Sec.- B of RERA Act, 2016 is observed by

promoter in the present case and it cannot be said that there is no

violation of any of the provisions of RERA Act, 2016 by promoter in

the present case.

19. In view of above discussion, we are of the opinion that

impugned order rejecting the claim of recovery of refund is not just,

proper and legal. So, I answer point no. (i) in the negative and point

no. (ii) accordingly. I, pass the following Order:

ORDER

til Appeal No. 4T/006000000011103 is allowed

[ii] The impugned order dated 26ll0l20LB passed in complaint

no. CC00600000005692 is set aside.

liii] Complaint no. CC00600000005692 is allowed as under:

The promoter shall refund the amount of Rs.8,14,553/- Rs. Eight

Lakhs Fourteen Thousand Five Hundred & Fifty-Three Only) to the

allottees within two months from the date of this order.
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Failuretorepaytheamount/aSdirectedabove,theallotteesshallbe

entitled to recover interest @ 10.5olo per annum from l8th April, 2020

till realization of the said amount'

Promoter shall pay cost of Rs'5000i- (Rupees Five Thousand Only)

to the allottees and shall bear his own cost of complaint and appeal'

[IV] Copy of this order be sent to the parties and the Authority

as per Sectio n 44(4) of the RER Act,201 6.

s u) (suMA T M. KOL
lf -o2-- ?-o

HE)

ember (A) Member, (J)

Sdr/-
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