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ORDER

Heard the parties through their learned Counsel on the

point of stay to the operation and implementation of the impugned

order dated 22.11.20t8 passed by the Adjudicating Officer,

MahaRERA.

2. Brief facts of the case are that in the project of Appellants,

Respondents booked two flats vide registered agreements for sale

on 18/06/2016. Possession was agreed to be given by June 2017

though extendable subject to certain contingencies/reasons

beyond control of Appellants as provided in the agreement. As

Appellants failed to hand over possession as agreed, Respondents

approached the Authority seeking wlthdrawal from the project and
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refund of their amounts' On account of an amicable settlement

during the complaint proceedings, Respondents agreed to continue

in the project and accordingly, learned Chairperson passed the

order dated 0U03/2018 by directing Appellants to hand over

possession by May, 2018 failing which to pay interest at the

applicable rate of interest till possession'

3. Since Appellants failed to hand over possession as

directed in the aforesaid order, Respondents again approached the

Authority to seek withdrawal from the project' After hearing the

parties, learned Chairperson transferred the matter to Adjudicating

Officer for deciding the complaint filed by Respondents' On

transfer, the matter was heard ex-parte as the Appellants remained

absent and the impugned order dated 22'lt'2018 came to be

passed by Adjudicating Officer by allowing Respondents

withdrawal from the project and refund of the amounts with

applicable interest in addltion to compensation and costs of

Rs.20,000/- to be paid within thirty days from the date of order'

The directlons to execute Deed of Cancellation at the cost of

Appellants are also given.

4. The aforesaid order is challenged in this appeal on various

grounds. Pending the appeal, the Respondents have lodged the

execution proceedings which are in the active and advanced stage of

implementation. Seeking stay to the operation and implementation'

learned Counsel for Appellants argued that the impugned order
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suffers from several deformities and therefore cannot be

implemented. He argued that impugned order is passed ex-parte as

no sufficient notice was given to Appellants. The said order is also

passed in violation of principles of res iudicafa as it had in its

background an order dated 01.03'2018 passed by learned

Chairperson,MahaRERAonaccountofamicableSettlementbetween

thepartiesonthesameissue.Itiscontendedthat,oncesettled'the

same issue cannot be decided by the Adjudicating Officer vlde

impugned order. Also, that the said order dated 01'03'2018 gave

flnality to the dispute between the parties' Appellants also argued

that the amount of compensation has not been determined keeping

in vlew the factors stipulated under Section 72 of the RERA, hence it

is unreasonable. It is further contended that Appellants have already

deposited 40olo dmount as per the impugned order and therefore the

interests of Respondents are well protected. Moreover, it was argued

that though there may have been violation of the consent order dated

01.03.2018, Appellants are now ready to give possession which the

Respondents are not willing to accept' In view of the aforesald

submissions, Appellants sought the impugned order to be stayed

failing which irreparable loss will be caused to them and the appeal

will be rendered infructuous.

5. Respondents vehemently opposed the stay by contending

that Appellants are irresponsible in their conduct as they showed

scant respect for the order dated 01'03.2018 by failing to handover

possession by May,2018. They argued that they found on obtaining

information under RTI that the Appellants have not made any

applications even to obtain necessary permissions so as to hand over

the possession. They also agitated that though Appellants knew of
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the order of transferring the complaint to Adjudicating Officer for

adjudication, they neither challenged the same nor attended the

hearing before Adjudicating Officer despite having notice to appear

in the matter, They also submitted that all along so far in this appeal'

Appellants never pressed for stay and only after warrants were issued

in the execution proceedings that they have started clamouring for

stay. They strongly objected to grant of stay and pleaded for rejection

thereof.

6. Considered the rival submissions of the parties' Perused

documents such as order dated 01'03'2018, proceedings dated

06.07.2018 for transfer of second complaint to Adjudicating officer,

impugned order etc. on record' We find that the matter has a

chequered history of having amicable settlement of the issues

between the parties vide order dated 01'03'2018 and then there is a

second round of litigation which after transfer of proceedings in the

second complaint culminated in passing of the impugned order in the

absence of Appellants by the Adiudicating officer' Appellants have

raised several contentious issues such as violation of principles of res

judicata in the background of consent order dated 01'03'2018'

deformities in determining the cost of compensation' denial of natural

justice etc. while passing the impugned order' These all issues arising

out of the appeal need to be adjudicated after affording sufficient

opportunity to the parties. Validity and tenability of the grounds and

contentions of the Appellants and counter thereto by Respondents

cannot be gone into at threshold in a summary manner' In such

circumstances, pending the final hearing of appeal if execution of

impugned order is proceeded with, the entire object and purpose of

preferring appeal as a statutory right will be rendered infructuous'



Moreover, Appellants have already established their bona fides by

depositing 40olo amount as per impugned order in compliance of

proviso to Section a3 (5) of the RERA' To that extent the interests of

the Respondents have been protected'

7. Considering the above aspects' we are inclined to grant

stay to the operation and implementation of impugned order pending

finalisation of appeal. Accordingly, we pass the following order:-

ORDER

1. The PraYer for stay is granted'

2. The operation and implementation of the impugned order

dated22.ll'2018 is stayed till final hearing of appeal'

3.Listthematterforfinalhearingsubjecttocompletionof
pleadings in all resPects'

(s.s. NDH (s. KOLHE)


