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MAHARASHTRA REAL ESTATE APPELLATE TRIBUNAL'
MUMBAI.

APPEAL Nos. 0O06O00000010877

Mr. Kochikar Bhuvanesh Pai

An adult bitant, residing at

502, A-Wing Radhika Twin CitY

Co-operative Housing Society, Plot No'31,

Sector; 17 Vashi, Navi Mumbai-400703 Appellant.

Vs.

1l M/s. Reliance EnterPrise

A partnership firm, having its office at

S-ZOL I ZOZ, Sunshine Plaza, Junction

Of Subhash Lane, Kedarmal Road,

Malad(E), Mumbal 400097.

2l Mr. Hemandra H MaPara

Having his address at
B-2OU 202, Sunshine Plaza, Junction

of Subhash Lane, Kedarmal Road,

Malad(E), Mumbai 400097'

3l Mr. Chetan Haridas MaPara

Having his address at
B-2Ot I 202, Sunshine Plaza, Junctlon

Of Subhash Lane, Kedarmal Road,

Malad(E), Mumbai 400097. Respondents.

Mr Bharatkumar M. lain Advocate for the Appellant'

Respondents Ex-Parte.

CORAM : SUMANT M. KOLHE, MEMBER (l')
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) DG MENT

PER SUMANT M. KOLHE, MEMBER (J)

1) Appeal is directed against the impugned order dated

25.10.2018 passed in complaint No'54894 whereby interest for

delayed period of possession is awarded with effect from

enforcement of RER Act, 2016 i'e' 01'05'2017 and not from the

dateofdefaultofhandingoverpossessionaSperagreedterms.

2) Appellant is allottee. Respondent is promotor' In the project

namely "Hill View" situated at Chembur (E) , Mumbai launched by

promotor, allottee agreed to purchase and promotor agreed to sell

the flat No.502 admeasuring 636 sq.ft. along with car parking space

for total consideration of Rs.1,28,00,000/-

4) The construction work was almost stopped since July' 2017'
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3) Parties have executed registered agreement for sale on

!5.07.2014. Allottee paid Rs'1,17,38,2641- towards the price of

flat. The promotor agreed to hand over possession of flat on or

before December, 2015.
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Promotor failed to hand over possession of flat to allottee

before December, 2015 as per agreed terms'

J

on or

5) The project was incomplete on the date of enforcement of

RER Act, 2016. Promotor registered the project with MahaRERA'

Project is governed by the provislons of MahaRERA'

6) The complaint No.54894/2018 came to be lodged in July 2017

against promotor before MahaRERA' After hearing promotor and

allottee impugned order dated 25'10'2018 was passed in complaint

No.54894/2018 and promotor was directed to pay interest on the

amount paid by allottee from the date of application of RER Act'

2016 i.e.01.05.2017 till possession is handed over to allottee'

7) Feelinq aggrieved by the impugned order allottee has

preferred this appeal and challenged legality, propriety and

correctness of the order.

8) Heard learned counsel for allottee' Perused written

submissions filed by allottee. Read the papers on record' Promotor
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failed to file rePlY.

9) Promotor did not appear In the matter since July' 2018 inspite

of service of notice twice to appear before the Tribunal in this

matter. At the stage of hearlng, promotor failed to appear and

contested aPPeal.

10) In such circumstances, following points arise for our

determlnation:

i) Whether the impugned order is sustainable under

Law

ii) Whether the impugned order needs to be modi-

fied?

iii) What order?

11) Our findings on above points for reasons stated below

are as under

FINDINGS

Partly affirmative.

Affirmative.

As per final order.

i)

ii)

iii)
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REASONS

12) Admittedly, parties have executed a registered agreement for

sale on 15.07.20L4. Allottee paid Rs.1,17,38,2641- to the promotor

towards the price of flat. Promotor agreed to hand over possession

of the flat on or before December, 2015 as per agreement' Promotor

failed to hand over possession as per agreed date'

13) The project is governed by the RERA' Allottee is entitled to

claim interest on delayed perlod of possession from the promotor on

the amount paid to the promotor. Accordingly, allottee filed complalnt'

As per the impugned order, interest was awarded with effect from

01.05.2017 l.e. date on which RERA came into force'

14) In el alR rs . vs. nton fIn w.

No.2737 ol2 17) case thelr Lordships of Hon'ble Bombay High

Court have laid down that promotor cannot absolve the liability to

hand over possession as agreed in an agreement and extension of

timeline for completion of the project will not change the obligation

5it'/
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in handing over possession on the agreed date as per an agreement'

15) Promotor is under obligation to pay interest on the amount paid

by allottee from the date of payment till the possession is handed

over to allottee. In the present matter default of handing over

possession stats from l't January 2016' So the promotor is liable to

pay interest on the amount received from allottee with effect from 1't

January 2016 till possession is handed over to allottee'

16) MahaRERA correctly allowed the claim for interest but

committed error in granting interest from 01'05'2017 i'e' date of

enforcement of RER Act and not from delayed period of possession

i.e. 01.01.2016. Impugned order has been passed by the MahaRERA

directing to pay interest from 01.05'2017 and not from date of

payment is partly proper, correct and legal' It is necessary to modify

impugned order by replacing the date of payment of interest from

01.05.2017 by 01.01.2016. Moreover, it is also necessary to modify

impugned order by giving direction to both the parties to adjust the

claim of Allottee for recovery of interest of delayed period of

possession agalnst the claim of Promotor for recovery of balance
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price of the flat at the time of possession' Thus' lmpugned order is

partly correct and legal and it stands modified' As discussed above'

we answer the above points accordingly'

(PER S.S. SANDHU, MF]MBER (A))

t7) The original Complalnant, who is an allottee' has

preferred this Appeal agalnst order dated 25'10'2018 passed by

LearnedMember,MahaRERA(hereinafter.theAuthority,)in

Complaint No. CC0060000000054894'

18) The Complainant and Respondent Promoters in this Appeal

will be referred as "Complainant" and "Respondents" respectively

in this order for the sake of convenience'

19) As per the facts of this case, the Complainant had booked a

flat in the project of Respondents known as "Hill View" at village

Maravli, situated in Chembur (East), Mumbai' As per clause 12(a)

of the agreement for sale executed on 15'7'2014 between the

parties, the Respondents had agreed to hand over possession of

flat to the Complainant by December, 2015' Complainant has

alreadypaidoverRs.l.lTcroreoutoftotalconsiderationoftheflat
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ofRS.l.2Scrore.AStheRespondentsfailedtogivepossesslonon

the agreed date the Complaint had filed the complaint with the

Authority. In defense, though the Respondents admitted the delay

in handlng over possession, they cited several reasons beyond their

controlforthedelayasrecordedintheimpugnedorder.The

Authority did not find the said reasons as plausible and passed the

impugned order directing thereby the Respondents to pay interest

at prescribed rate to the Complainant from 1'5'2017 till the actual

date of Possession'

20) The said order is challenged by the Complainant on the

ground that even though the date of handing over possession was

December, 2015 the Authority has erred in directing the

Respondents to pay interest for delayed possession as per Sec'18

of the RER Act, 2016 only from L.5'2017 and not from 1'1'2016' In

relief, the Complainant has sought to set aside the impugned order

with directions to the Respondents to pay interest with effect from

1.1.2016 till actual possession is handed over' Another relief sought

by the Complainant is that dues payable by the Complainant as on

date to the Respondents as per the agreement dated 15'7'2014 be

tt
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adjusted against the amount payable by the Respondents in terms

of the lmpugned order and the balance amount be paid to the

Complainant at the earliest.

2t) The matter was proceeded and heard ex-pafte against the

Respondents as they remained absent on several dates despite

notice given to them to appear in the matter' In the circumstances,

the learned Counsel for the Complainant argued the case'

22) Learned Counsel for the Complainant reiterated the grounds

for challenging the impugned order. He submitted that as per clause

12(a) of the agreement, the Respondents were obligated to hand

over possession by December, 2015. In case of failure, the

Respondents are liable to pay interest with effect from 1'1'2016'

He submitted that Learned Member erred in observing that the

Respondents ought to have completed the said project before the

relevant provisions of the RER Act, 2016 came into force i.e. before

1.5.20t7. He contended that this view is erroneous as the

Respondents are bound by terms and conditions of the aforesaid

agreement and RER Act, 2016 (RERA) coming into force has no

9t l'7
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effect on the obligations of the Respondents under the said Act. It

is further contended that even otherwise also, prior to the RER Act,

came into force on t.5.2017, Respondents were bound bY

provlsions of Maharashtra Ownership Flats Act (MOFA) and liable to

compensate the allottee in case of delay in handing over possession

and breach of terms and conditions of the said agreement.

23) Complainant also submitted on record the orders passed In

this prolect wherein the Authority has granted interest with effect

from 1.1.2016 to several allottees in similar set of circumstances.

It is also argued that contention of the Respondents that they have

not mlsused the money paid by the allottees is erroneous and

irrelevant as that was never a grievance of the Complainant.

Complainant had the grievance relating to delayed possesslon only

for which he had sought to be compensated as per law. It is mainly

contended by the Complainant that as the project is inordlnately

delayed and Respondents have failed to handover possession as

per terms of the agreement he was entitled for interest and other

reliefs as prayed for.

t{)l t7
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24) As mentioned hereinabove, as the Respondents have failed

to appear in the matter despite notice, the matter was heard ex-

parte against Respondents and is being decided accordingly' In the

absence of submissions by Respondents we tried to gauge the

reasons for delay advanced by Respondents in their reply in the

complaint proceedings. It is seen that Respondents have contended

therein that December, 2Ol5 was the tentative date of possession

and it was extendable further on account of some factors beyond

the control of the Respondents as provided under clause 12(a) of

the agreement. They have also contended that while signing the

agreement the Complainant was made aware of the fact that this

being an SRA project the land thereunder was encumbered by

structures and hutments. Complainant was aware that ultlmate

development of the project will be over a lengthy period of time as

it involved several mitigating factors that may cause delay in

completion of project such as (i) mandatory acquisition of CTS No'

148, the adjoinlng plot as directed by the SRA. (ii) delay in getting

DP Road set back from MCGM (iii) delay in receiving NOC for 60

meters wide Anik Bandra Panjrapole road due to rehabilitation of a

Mosque (iv) delay in obtaining high rlse NOC (v) delay in getting

i17
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revised LOI etc.

25) It is further contended that as per clause 12 of the agreement

on certification by the Architect of the Respondents regarding

mitigating circumstances the period of possession shall

automatically stand extended and in that circumstance the

Complainant shall not be able to claim any compensation for

delayed period. Respondents also argued that as held by the

Hon'ble High Court in the case of Neelkama! Realtors Suburban

Pvt. Ltd. & Anr. Vs. Union of India and Others 2018(1) RCR

(Civil) 298 (DB). The Act being prospectlve in nature the

Complainant is not entitled to seek the rellef as prayed for.

26) On considering the submissions as above and after perusing

the documents on record it is not disputed that there is an

inordinate delay in handing over the possession. Once agreed, the

Respondents are obligated to handover possession of the booked

flat within stipulated period as per clause 12 (a) of the Act. It is

held in the case of Neelkamal Realtors that the Respondents being

sufficiently experienced in open market ought to have fairly

t2 t1
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assessed the impact of mitigating factors on completion of the

project. The claim of Respondents that Complainant was made

aware of the likely delay that may be caused due to certain factors

mentioned at the time of executing the agreement cannot be

accepted for the reason that being domain expefts it was for the

Respondents to determine the reasonable date of possession

keeping in view the exact impact of the said mitigating factors' They

cannot blame the Complainant as he had no role as far as executlon

of the project is concerned.

27) On perusal of the impugned order we also find that the

Authority has carried out comprehensive analysis of the grounds

advanced by Respondents for delayed possession' In conclusion,

the Authority did not find the reasons for delay convincing or

plausible as advanced by Respondents' I do not see the Authority

is in any error whlle holding so after thoughtful consideration of the

facts on record.

28) In respect of the contentions on prospective effect of

the Act, it is observed that while examining the constitutional

validity of the Act, the Hon'ble High Court in the Neelkamal

l3l7
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judgment has held that the provisions of the Act are not

retrospective in nature. They may to some extent be having

retroactive or quasi-retroactive effect but then on that ground the

validity of the provisions of RERA cannot be challenged'

Accordingly, in its retroactive application the Act is made applicable

to the ongoing project which is held liable to be registered under

Section 3(1) of the Act. Once registered, the Sections such as

12.14.18.19 etc. become applicable' Consequently, even though

the promoter is entitled to prescribe a fresh time llne, he is not

absolved of the obligation to deliver possession as per the date

prescribed in an agreement/acknowledgement letter or as the case

may be executed prior to registration of the project under the

RERA. In case of failure to handover possession within agreed

period as per Section 18, the Complainant is entitled to seek

interest till possession is handed over as the Complainant has opted

to continue in the Project'

29) In view of the above observations, we find that even

before executing the agreement the Respondents themselves were

aware of several factors having potential to delay the completion of

t4|1
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the project and yet they neither assessed and prescrlbed the date

of possession accordingly in the agreement nor they took vigilant

and timely steps to get various clearances from the concerned

authorities. In such circumstances, they Cannot expect the

Complainant to bear the financial burden on account of delay for

which Respondents are solely responsible' Accordingly, we find that

the Complainants are fully entitled for compensation in terms of the

delay in possession w.e.f. 01.01.2016 and not from 01'05'2017 as

held by the Authority. The ruling of the Authority to grant interest

w.e.f. 01.05.2017 has no logical and reasonable basis' Accordingly'

we find that relief granted in the impugned order requires

modification and for that purpose the impugned order deserves to

be set aside.

In the result, we pass the followlng order'

ORDER:

Appeal No.AT006000000010877 is partly allowed as under:

(i) Impugned order dated 25'10'2018 in complalnt

(ii) No.54894i 2018 is modified to the extent that the

promotor shall pay interest from 01'01'2016 and the

claim of allottee for interest of delayed period of
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(iir)

possession shall be adjusted at the time of handing over

possession of the flat against the claim of recovery of

balance amount towards the price of the flat by promotor'

Promotor shall pay costs of Rs.10,000/- to allottee and

shall bear his own costs.

s.s )

1641

ldAP-Pt-" i- 3\-ol'2'-o
(SUMANT M. KOLHE)



.. 17.. Appel No. 4T0060000000 I 0877

t1/t1


