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Appeal is directed against the order dated 31't August,

2018 passed by the learned Member-1, MahaRERA in complaint
No. 55001 whereby the promoter is directed to refund the amount

with interest and costs.

2.

Appellant is promoter and respondents are allottees' In

the project namely "Marathon Nexzone Acrux" situated at village
Kolkhe, Taluka Panvel, District Raigad launched by the promoter,
allottees agreed

to

purchase and promoter agreed

to sell flat

No.904. The promoter and allottees executed registered
agreement for sale on 25.11.2013. Promoter agreed to hand over
possession of the flat on or before December 2016' Project was

incomplete

'/h

on 01.05'2017 when Real Estate (Regulation and

Development) Act, 2016 (the RERA) came into force' Project is
governed by the RERA. Allottees filed complaint No. 55001 against

of the RER Act, 2016 before the
MahaRERA and prayed for refund of entire amount paid to

promoter under Sec. 31

promoter along with interest.

Promoter and allottees were heard by learned
Member-1, MahaRERA in complaint No' 55001' The impugned

3.

order dated 31.08.2018 came to be passed in the said complaint'

4.
has

Feeling aggrieved by the impugned order, promoter

preferred this appeal. Promoter challenged correctness,
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legality and propriety of the impugned order in this appeal.

5.

Heard learned counsel for the promoter

Heard the Allottee Mr. Ranveer

at

length.

Sharma in person. Perused the

impugned order. Perused the documents such as agreement for
sale etc. filed on record.

Following points arise for determination
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1l

Whether the allottees are entitled for refund along with
interest from the promoter?

2)
7.

What order?

My findings on the above points for the reasons stated below

are as under-

1l
2l

,.,4h

Affirmative.
As per following order.
REASONS

8.

The project is governed by the RERA. Promoter has

duly registered the project with MahaRERA as it was incomplete
on 01.05.2017. Allottees agreed to purchase the flat in the project

of promoter. Allottees and promoter executed registered
agreement for sale on 25th November, 2013. Agreed terms and

conditions

of the transaction between the pafties are duly

mentioned in the agreement for sale. Payment schedule of the
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consideration to be paid by allottees to promoter is duly shown in

the agreement. Promoter agreed to hand over possession of the

flat to the allottees on or before December, 2016. Admittedly the
possession of the flat was not handed over by the promoter on or

before December, 2016 as agreed. As per Sec.18 of the RER Act,

2016

if the promoter fails to

complete the project

or to give

possession as per agreed terms and conditions and as per agreed

due date in the agreement for sale, option is given to the allottees

to withdraw from the project and to claim refund of total amount

paid

to the promoter along with interest and compensation.

Allottees also have the option to stay in the project and claim
interest for delayed period of possession from the promoter. In the

present matter allottees have selected an option of withdrawing

from the project and have claimed refund of amount along with

t\h

interest.

9.

According to the promoter there were reasons beyond

his control due to which possession could not be handed over as
per the due date i.e. on or before December, 2016. Those reasons

are duly pleaded and also argued by the promoter. As per Section

18 of the RER Act, 2016, allottees have a right to exercise an

option of withdrawal from the project by claiming refund of
amount paid to the promoter along with interest. This right of
allottees depends upon the condition that promoter failed to hand

over the possession as per due date specified in an agreement.
Once promoter has failed to hand over the possession on or before

due date as mentioned in an agreement, right to withdraw from
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the project and to claim refund along with interest from the
promoter is accrues to the allottees.

10.

In the present matter promoter fails to give possession

on due date and allottees have exercised the right to withdraw
from the project. Thus, withdrawal from the project cannot be
denied on the ground that there were reasons beyond the control

of the promoter to hand over the possession and to complete the
project. In Neel mal Realto rs Pvt. Ltd. vs. Union of I ndia

7of

P. No

their Lordships of Hon'ble BombaY

High Court have laid down that the date

of handing over

possession as mentioned in an agreement is binding on both the

parties and such date shall not stand extended even though the

promoter may extend timeline of completing the project at the

time

'4h

of

registration with MahaRERA. In Section 18 of the RER

Act, 2016 the word used is "specific date". In the present matter
specific date is on or before December, 2016' So delay in handing

over possession on or before specific date as per agreement will
not absolve the promoter of his obligation to refund amount to the
allottees along with interest if allottees have chosen to withdraw

from the project for the reason of delay in handing
possession.

It

over

is true that Clause of handing over possession as

mentioned in the agreement shows that the promoter may get
extension of six months and also further extension of three months

in

for certain reasons beyond control of
as mentioned in the said Clause. I would like to point

completing project

promoter

out that the abovementioned extension of six months and fufther
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extension of three months depends upon existence of the grounds

delay as mentioned in the said Clause and subject to
establishing the existence of those grounds on the part of

of

promoter. Such a proviso of extension of six months and fufther
extension of three months cannot postpone the date of handing
over the possession as specified in an agreement between the
parties. At the most such extension if any in agreement may not
be treated as period of delay for awarding interest due to delay in

giving possession whenever allottees stay in project and only claim
interest due to delay. Once allottees have chosen to withdraw from

the project they are entitled to recover entire amount along with
interest from the promoter and for claiming such refund it is
sufficient to show that possession is not handed over on or before
due date and not at all extended period, if any, mentioned in the

'/r

agreement between the Parties.

11.

Any Clause in an agreement which is against the spirit

of Sec.1B of

RERA cannot be binding on

the partles and cannot be

enforced. Their Lordships of Hon'ble Bombay High Court have
observed in the case of Neelkamal Realtors Pvt. Ltd. vs'
Union of India (W.P. No.2737 of 2O17) as under:

"RERA assures completion

of project in

timebound manner Before RERA, MOFA was
appticable but completion of construction
buitding was not envisaged in MOFA'I

of
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"The obiect of Sec. 18 is to recompense an

allottee for depriving him of use of funds paid
by him'!

'Allottee cannot be said

to be acting

gratuitously. Promoter enjoying benefit is
bound to make compensation to allottee'! So
any allottee,

if

withdrawing from project and

not interested in getting possession is entitled

to get back entire amount paid to

the

promoter with interest from date of payment
of such amount till its realisation'!

12.

For the reasons stated above, allottees are entitled for

refund along with interest from promoter as per Sec.18 of the RER
Act, 2016. Impugned order is just, proper and legal. I answer point
Nos.1 and 2 accordinglY.

PER: S.S. SANDHU, MEMBER (A)

13.

Perused the draft judgment prepared by my learned

brother. Initially at one point of time,

I

had difference of opinion

with him with regard to grant of interest for the entire period i'e'
from the date of making payment till the refund of an amount

)

c.
v

paid where an allottee opts for withdrawal from the project on
account of delay. On revisiting the provisions of RERA in their
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entirety and considering them harmoniously in the light of ratio
laid down by the Hon'ble High Court in the case of Neelkamal

Realtors (supra), I am in agreement with the view held by my
learned brother in Para 10 and conclusions recorded by him
hereinabove. In my account hereinbelow,

I

propose to consider

and deal with justifiability of the reasons assigned by Promoter
for delay in order to decide whether Promoter is entitled to reliefs
as prayed for in this appeal.

14.

As per factual matrix of the instant matter,

it

is

revealed that Allottees had booked flat No. 904 in the Promoter's
project. As per ag reement for

sa

le dated 25.11.2013, Promoter was

to handover possession by December 2016. As Promoter failed to
handover the possession by stipulated period, the allottees
approached the learned Member (hereinafter referred to as'the
Authority') to seek refund on the ground of delay. While countering

the grounds in the complaint, Promoter argued that the said delay
has been caused due to reasons beyond hls control. After hearing

the parties, the Authority observed that no cogent reasons were
put fofth by Promoter to prove that the delay was caused due to

force majeure or reasons beyond control of the Promoter. The
Authority passed the impugned order thereby allowing refund of
amount with interest to Respondents.

15.

In the appeal proceedings Promoter has contended

that the Authority has failed to consider the justifiable reasons for
delay stated briefly as under:
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i)

within 3 months of CC granted by the erstwhile Planning
Authority i.e. Collector, Raigad on 20.10.2012for 27 floors

as against the original plan of 33 floors, new Planning
Authority, New Mumbai Airport Influence Notified Area
(NAINA) under CIDCO was set up vide notification dated
10.01.2013. NAINA took almost

a year to

become fully

operational and granted CC for construction on 07.05.20t4
only. The amended proposal to construct additional 6 floors
i.e. from 27 to 33 floors submitted to NAINA on 17.05'2014

was approved after three and half years on 09.01.2018
which caused enormous delay and was beyond the control

of Promoter.

ii) The National Highway Authority

granted access permission

on

of

India

(NHAr)

16.03,2016 though

applied on 10,01.2008.

iii) Crossing and laying of water pipeline permission
applied on 01.11.2008 was received on 17.06.2016
only.

I

4,

iv) In the absence of permission at (iii) above, water
supply permission granted earlier lapsed and fresh
water tapping permission reapplied on 14.11.2016 was

granted by Maharashtra Jeevan Pradhikaran (MJP) on
t7 .0L.2017 after repeated follow-ups.

l0

v) The Civil Aviation authorities also caused delay

granting NOCs

for

in

height clearance due to

non-finalisation of guidelines for Panvel area'

vi)

NOC by Chief Fire Officer applied on 17'03.2018 was
issued on 04.09.2018.

16.

Learned Counsel

aforesaid factor/reasons

for

Promoter contended that

for delay are beyond the control of

Promoter which entitle him extension in period of possession as
agreed under sub clauses 15.1.3 and 15.1.6 of Clause 15'1 of the
agreement for sale in addition to 6 months grace period provided
thereunder. She also agitated that Allottees at the time of executing

agreement were aware of the plan of construction up to 33 floors
and thus knew the likely delay that may happen in completion of

the project while putting thelr signatures to the agreement, She
further submitted that, the Authority was aware that parties were
exploring the possibility of amicable settlement during the hearing

,L

and were given time up to 27.8.2018 to report status on
settlement. However, on the basis of unilateral communication
from Allottees and without conducting any further hearing by
glving opportunity to Promoter to file reply which was kept back
pending settlement, the impugned order was passed hurriedly.
Therefore, Promoter pleaded to set aside the same.

17.

Mr. Ranveer Sharma, who appeared in person and also

on behalf of the co-allottee argued that in all these years after
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executing the allotment letter on 31.03.2012 and agreement for
sale on 25.11.20!3, Promoter has failed to handover possession as

agreed and reasons therefore were never communicated to
Allottees. Despite these lapses, Allottees paid requisite amount
whenever demanded by Promoter. He submitted that 75olo amount

was paid by March 2015. Thereafter, the amount was paid only in
September 2016 and no demand has been made thereafter' He
further stressed on the point that being a reputed and experienced
builder, the Promoter should have had a fair idea of risk factors to
avoid delay in completion of the project. He also submitted that
considering the fact that RCC structure of the building in whlch his

flat was booked on

9th floor, was ready up

to 27 floors by October

2015, it was possible for Promoter to give possession within the
stipulated period. He submitted that as there is delay in possession,
Allottees are entitled to reliefs granted in the impugned order and

therefore he sought to dismiss the appeal with costs.

18.

After thoughtful consideration of submissions of the

parties and facts on record, there should not be any hesitation in
considering the event of establishment of NAINA in January 2013
as an unforeseen factor which could not be foreseen by Promoter

even being an experienced developer. However, keeping in view
the fact that the Promoter executed agreement with Allottees on
n

25.L1.2013, by that time 10 months had already passed after the
NAINA came into existence on 10.01'2013. Therefore, it means
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that NAINA no longer remained as an unforeseen factor by the said
time and Promoter was also fully aware of its functioning' In the
given circumstances, since the Promoter had sufficient experience

t2
in the open market, it was expected of him to properly assess the
possible
likely date of possession considering the NAINA and other
factors and indicate the same in the agreement. For the aforesaid

reasons, establishment

of

NAINA

or

issues relating

to its

functioning cannot be considered as reasons beyond Promoter's
per
control to claim any concessions in the period of possession as
terms of Clause 15.1.3 and/or 15'1.6 of the agreement'

19.

As far as grant of various permissions by other

authorities is concerned,

it is seen from

permission granted by

NHAIforhighwayaccesson16.03.2016thatithasbeenprocessed
subsequent to compliances made by Promoter with regard to
payment of processing fees etc. around October/November 2015
paft of
and February 2016 only. No delay seems to be there on the

NHAI.Also,nomentionofPromoter'searlierapplicationdated
10.01.2008 is found therein. Fufther, permission for laying and
crossing of pipe line is given on 17.06'2016 on being applied by

Promoteron15.02.2016'Also,theMlPgrantedpermissionfor
water connection expeditiously on 17'01.2017 on being applied by

Promoteron14'll.2016.Factsintheprecedingobservations
sufficiently indicate that there was no inordinate delay as such by
the authorities in granting requisite permissions as alleged by

promoter and the authorities have acted rather expeditiously
my
subject to necessary compliances by Promoter' Therefore, in
view Promoter cannot be held entitled as contended for

)

'u

concessions/extenslons in the agreed period of possession for the
factors provided under sub clauses 15'1'3 and 15'1'6 read with
Clause 15.1 of the agreement.
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20.

Given the above scenario,

I am of the view that decision

of Promoter to undertake construction of additional 6 floors i.e.
from 27 to 33 floors is the main reason for delay. This view also
gets support from the contentions of Allottees that Promoter had
already constructed ACC structure of the building up to 27 floors

by October 2015. These contentions have not been controvefted
by Promoter. This being so, had the promoter focused on obtaining
requisite permissions up to the stage of 27 floors without going for

construction of additional 6 floors,

it could have been definitely

possible for him to complete the project and handover possession

of flat booked by Allottees on 9th floor within the agreed period. I

do not find anything wrong or unreasonable otherwise in the
decision of Promoter to go for additional construction since as a
developer Promoter has every right to utilise fullest potential of the

land under the project provided such utilisation is not detrimental
to the interests of Allottees' However, in the instant case Promoter
has defaulted in handing over possession to allottees as agreed
whlch is unacceptable. I also find the argument of Promoter rather
absurd that by signing the agreement the Allottees had agreed to
any delay that may be caused in completion of construction up to
33 floors as proposed. Herein the decision to go for 33 floors was

entirely of the Promoter and it was he who was expected to assess
the period of possession and deliver accordingly. On the contrary
0

,1
2-

Allottees were least concerned and had no role or responsibility in

determining the date of possession, Their only obligation was to
pay necessary consideration as per payment schedule so as to be
entitled for possession on the date as agreed by Promoter. I do not
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find any lapse on the part of Allottees in fulfilling their obligation.

Therefore, Allottees can neither be blamed for any delay in
completion of the project nor they can be denied of their rightful
entitlement on account of delay in possession under Section 18 of
the Act.

21.

It

may also be recorded that the aforesaid grounds

projected by Promoter for causing delay have been considered in

our order dater dated 13.11.2019 while deciding the Appeal

No,

in the same project of

the

10603/2018 filed by an allottee
Promoter.

In the said

case, the agreement was executed on

21.06.2013 and possession was agreed to be given by December

2015. Considering all the factors responsible for delay including
NAINA in their entirety, a period of 18 months, including 6 months'

grace period was considered to be reasonable w.e.f. 01.01.2016.

The situation in the instant case appears more favourable as the
agreement is executed on 25.11.2013 i.e. six months later as

to case in Appeal No. 10603 and by that time i.e.
25.11.2013, Promoter was well aware of the NAINA factor.

compared

{

Therefore, Promoter prima facie does not deserve consideration of
18 months'extension in period of possession as considered in the
said appeal. However, taking a liberal view even if the said period

of 18 months is considered from 01.01.2016, date of possession
for the instant case cannot be extended beyond 30.06.2017. There
is no denying the fact that not only Promoter had not handed over

possession by the said date but also not till the time impugned
order was passed on 31.08.2018. Therefore, it is obvious that there

is a clear delay in

handing over possession

by

Promoter.
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Accordingly,

I entirely agree with the view held by my learned

brother hereinabove that once the Allottees decide to withdraw
from the project on account of delay for any reasons, they are
entitled for refund of amount they paid with interest and/or
compensation as provided under Section 18 of the

Act. In result,

I do not find any merit in the contentions of Promoter to warrant
interference with the impugned order.

22.

In view of elaborate discussion and observations made

hereinabove, we pass the following order:

ORDER

i)

Appeal No.006000000010751 is dismissed.

ii)

No order as to costs.

iii)

Copy ofjudgment be sent to parties and MahaRERA

as per Sec.44(4) of the RER Act, 2016.

(s.s.
MEMBER (ADMN.)

(suM NT KOLHE)
MEMBER (JUDICIAL)

