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APPELLATE TRIBUNAL, MUMBAI

Appeal No. AT 0050000000s2589

Mr. Mahendra Dnyanu Waghmare
Plot o. 121, Udyamnagar, Rohan Apartment,
Flat No. 103, Opp. vitthal Hospital, Pimpri,
Pune - 411 001

Godrej Skyline Developers Private Ltd.
Having his office at:
Godrej Eternia C, 10s floor Office A-3,
Old Mumbai Pune Highway, Wakdewadi,
Shivaji nagar, pune 411 006 Resoondent

Appellant Mr. Mahendra Waghmare - party in person

Mr. Abh7it Mangade, Advocate for Respondent

CORAM : SHRIRAM R.JAGTAP, MEMBER (l) &
S. S. SANDHU. MEMBER (A)

DATE : 21't December 2021

(THROUGH VIDEO CONFERENCE)

JUDGMENT I PER : SHRIRAM R. JAGTAP, MEMBER (J)]:

This Appeal arises from the order dated 4th August 2020

passed by the l4ember - II, N'laharashtra Real Estate Regulatory

Authority, Mumbai, in Complaint No. CC005000000053882 filed
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by Appellant.

Apoellant

Versus
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2. Appellant is an 'Allottee'and Respondent is a 'Developer'.

Both the parties will be hereinafter referred to as'Allottee'and

'Developer'.

3. Brief facts, necessary for deciding this Appeal, are that

Complainant booked a flat No. 8-602 in tower B-4 admeasuring

52.88 square meters of Respondentt registered project'Godrej

Park Greens', situated at Mamurdi Dist. Pune and paid Rs.

2,22,7251- i.e.5olo of the total consideration on the assurance of

Mr. Tanmay Mutha, a Channel Partner of Respondent that if the

booking is cancelled, l00o/o amount would be refunded.

Complainant cancelled the booking because of self illness and

illness of his parents. He was suffering from financial crises,

therefore, he could not afford to purchase the flat due to medical

expenses incurred by him for treating himself and his parents.

Respondent did not refund 1000/0 amount paid by Complainant,

therefore, Complainant claimed the same with interest and

compensation. The booking form was submitted on 17th March

2019 and Complainant cancelled the booking on 23d August

2019,

4 Respondent appeared in the Complaint and resisted

the Complaint contending that Respondent has not contravened
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any of the provisions of the Real Estate (Regulation &

Development) Act, 2016. The booking form bearing signature

of Complainant provides that if Complainant fails or neglects to

make payment of sale consideration or any other amounts due,

then promoter shall have the right to cancel the booking. It

also provides for forfeiture of 20% of thetotal sale consideration

as earnest money for non performance of the agreement.

Amount of Rs.2,22,7251- paid by Complainant, which is 50/o of

the total consideration, is liable to be forfeited.

5. After hearing the parties, the learned Authority passed

the impugned order. It is recorded in paragraph No.4 of the

impugned order that Complainant contends that f4r, Tanmay

14utha promised 100% refund on cancellation of booking but

there is no evidence to that effect. Therefore. it has become

necessary to see for what relief the complainant is entitled to.

Sections 12 and 18 of the RERA are not attracted to the case.

Therefore, it is necessary to dismiss the Complajnt on merits. It

is further recorded by the learned Authority that he extended

opportunity to the paftles to settle their dispute amicably but

unfortunately no settlement is arrived at, however, Respondent

3

on its own accord, offered 50% refund of the amount.

w
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6 The impuqned order is under challenge in this appeal,

primarily, on the following grounds: (i) The learned Authorlty

failed to consider that Annexure A'appended to booking form

casts an obligation on the promoter to refund entire amount to

allottee in the event of rejection of application form. (ii) The

learned Authority failed to consider that Complainant cancelled

the booking before the demand made by Respondent,

therefore, there was no default on the part of Appellant. (iii)

The learned Authority failed to consider that 14r. Tanmay 14utha,

a Channel Partner of Respondent, had assured Complainant that

if the booking is cancelled, whole amount will be refunded and

it was a verbal communication. (iv) The learned Authority failed

to consider that Appellant cancelled the booking because of his

illness and illness of his parents as Complainant could not afford

to purchase the flat due to medical expenses incurred by him for

treating himself and his parents. (v) The findings recorded in the

order by the learned Authority are against the principles of

natural justice. (vi) The learned Authority ought to have ordered

Respondent to refund the entire amount to Complainant.

7. Respondent has filed affldavit-in-reply in the matter and

denied the allegations made in the appeal in toto. Respondent



has contended that by signing booking application form,

Complainant accepted the terms and conditions set out in the

booking form. The booking form specificaliy provides that if

Applicant failed to pay or neglected to make payment of the sale

consideration or any other amounts due, then the promoter shall

have the right to cancel the booking and (i) forfeit earnest

amount (ii) interest on any overdue payment (iii) brokerage paid

to channel partner, if any, (iv) administration charges (v) taxes

paid by the Developer (vi) amount of stamp duty and registration

charges to be paid on deed of cancellation of the agreement for

sale (vii) any other applicable taxes and (viii) subvential costs,

which are collectively referred as'non refundable amount". The

ground put-forth by Complainant for cancellation of booking was

that the flat booked by him is of smaller size and he wants the

flat of bigger size and now Complainant came with a new ground

of cancellation of booking because of self illness and illness of his

parents. Therefore, Complainant is not entltled to refund of

a mount tendered by him.

8. We have heard Appellant in person and learned Counsel

for Respondent, The submissions advanced by parties are

nothing but reiteration of contents of memorandum of appeal
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and affidavit-in-reply. We considered the submissions made by

Appellant in person and learned Counsel for Respondent. The

point that arises for our consideration is,

"Whether the impugned order calls for interference ?" and to

this, our finding is in the afflrmative for the reasons to follow:

The crux of the matter is that since Appellant on his

own accord cancelled the booking therefore, as per terms and

conditions set out in the application/booking form, Respondent

is entitled to or has a right to forfeit the amount so deposited

by Complainant, under the diFterent heads, specified in the form

as'non refundable amount'. It is not ln dispute that Complainant

has cancelled the booking before execution of the deed of

agreement for sale.

The pivotal question, thus, falls for consideration is,

whether promoter is entitled to forfeit amount so deposited by

allottee under the garb of non-refundable amount and is there

any logic behind forfeiting the earnest amount when the

promoter further claims that he is entitled to have deductions

from the amount so deposited by Complainant under various

REASONS

9.

10.

heads prescribed in the form.
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Looking to the scheme of Act, 2016, Chapter

1

11.

III lays down'Functions and duties of promoter'which is

relevant for the purpose of present matter. Section 11

thereof elaborates on the functions and duties of

promoters. Under sub-section 5 of Section 11, promoter

may cancel the allotment if the allottee/home buyer

commits any breach of the terms of agreement for sale

It means, lf allottee fails or neglects to make payment of

amount as per agreed schedule, then promoter is entitled

to cancel the allotment. There is no express provision in

RERA by which the promoter is entitled to forfeit earnest

amount in the event of cancellation of booking on the pa,t

of allottee. The Act is silent on the point of permissible

deductions, if allottee suo motu for whatsoever reasons

cancels the booking. No doubt, promoter has to incur

expenses for the project but at the same time, there

should be reasonable logic while forfeiting amount

deposited by allottee. The promoter has failed to

enlighten us on the logic behind forfeiture of the earnest

amount.
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L2. It is specific case of Appellant that Mr. Tanmay

Mutha, Channel Partner of Respondent promised 1000/0

refund of amount on cancellation of booking. It is to be

noted that Respondent has denied that [,]r. Tanmay 14utha

is a Channel Partner of Respondent. Therefore, we are

of the view that Respondent is not entitled to deduct

amount from the amount deposited by Appellant under

that head. Moreover, there is no material on record to

show that Respondent has paid brokerage to channel

partner or broker. It is not in dispute that allottee has

cancelled the booking before execution of agreement for

sale. Therefore, question of deduction of amont under the

head of amount of stamp duty and registration charges

does not arise. If promoter is allowed to forfeit the

earnest amount and to have deductions under the

different heads, as described in the booking form, then it

will be a slit to the object of the statute, as it is a social

legislation.

13. ln M/s. Newtech Promoters and Developers Pvt.

8

Ltd, Vs. State of U.P, & Ors, etc,, in Civil Appeal Nos. 6745

w
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- 5749 of 2027 dated 77th November 2027, lhe Hon'ble

Apex Court has observed that :

The statement of obied and reasons of the

Act indicates that the primal position of the

regutatory authority is to regulate the real estate

sector having jurisdiction b ensure compliance with

the obligation cast upon the promoter. The oryning

statement of obiects and reasons which as a

material bearing on the subject reads as follows:

"The reat estate sctor plays a catalytic role in

futfttling the need and demand for housing and

infrastructure in the country. While this sector has

grown significantly in recent yeaA it has been

largety unregutateL with absence of

professionalism and standardisation and lack of

adequate consumer protection. Though the

Consumer Protedion Act, 1986 is available as a

forum to the buyeE in the real esaE market, the

resource is only curatiw and is not adequate to

address all the anerns of buyers and promoters in

that sector. The lack of standardimtion, has been a

constraint to the healthy and orderly growth of

industry. Therefore, the need to regulating the

sector has been emphasised in various forums,

2. In view of the abovq it bffomes necesfiry to

have a Central legislation, namelh the Real Estate

(Regulation and Development) Bil, 2013, in the



interest of the etrective consuner protection,

uniformity and standardifition of business practices

and transactions in the real estate sector. The

propsed Bill provides for the establishment of the

Real Estate Regulatory Authonry (the Authonn for

regulation and promotion of real estate sector and

b ensure sle of plol aprtnent or building, as the

ase nay be, in an efficient and transparent manner

and b protect the interest of ansumers in real

esaE sector and esbblish the Real Estate Appellate

Tribunal to hear appeals from the decisions,

directions or ordeE of the Authority. "
10. It was introduced with an object to ensure

greater accountability towards consumers, to

signiftcantly redue frauds & delays and also the

current high tranection cosb, and to balance the

interesb of consumers and promoters by imposing

ceftain responsibilities on both, and to bring

transparency of the contractual conditions, set

minimum standards of accounbbility and a fast-

track dispute resolution mechanism. It also

proposs to induct profussionalism and

standardization in the sector, thus paving the way

for accelerated growth and invefimenB in the long

The Hon'ble Apex Court has further observed that :

"13.
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The buyer borrows money to pay for a house

and simultaneously plays the role of a

financer as building projects collect money

upfront and this puts the buyer in a very

vulnerable position -the weakest stakeholder

with a high financial exposure. The

amendment to the Insolvency and Bankruptcy Code,

2018 recognised the home buyers as financial

creditors and the present enactment is the most

important regulatory interventlon in favour of the

home buyers and it's had an impact and with

passage of time, has become a yardstick of laylng

down minimum standards in the market......"

14. In the present case, allottee has deposited Rs.

2,22,7251- with Respondent. It cannot be ignored that

the promoter has utilised the said amount from 17s March

2019 till date for his commercial purposes. After

considering overall circumstances of the case, we are of

the considered view that the reasonable deduction would

be 100/o of the paid amount. We flnd it appropriate to

direct Respondent to pay 900/o of the total paid amount to

Complainant, wlthin a month of this order. In this

premises/ the impugned order requires interference, and

we proceed to pass followlng order.
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I

ORDER

Appeal is partly allowed.

II. Impugned order is modified as under :

"(i) Respondent shall pay refund of 90% of the paid

Amount (paid amount is Rs. 2,22,7251-) to

Complainant within a month of this order.

(ii) No costs."

IIL Copy of the judgment be sent to both the parties and

MahaRERA as per Section 44(4) of REtuA.

'12u\

R. JAGTAP)( SAN


