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Misc. Application No. 25212O2O

Heard learned counsel for contesting parties. Perused record.

2. By this application appllcant is seeking exemption from compliance

to the proviso to Section a3(5) of the Real Estate ( Regulation and

Development ) Act, 2016 ( referred to as 'the Act' in short ).

3. In appeal, appellant challenges the order dated 07.03.2019 passed

by the learned Adjudicating Officer MahaRERA, Pune thereby directing

the present appellant and respondent Nos. 72 lo 74 as follows -

"(1) The Respondent Nos. 1 to 4 jointly and severally to pay

interest on the actual amounts paid by the Complainants

towards price of respective flats @ t0.70o/o p.a. as provided

under Rule 18 of the Maharashtra Real Estate ( Regulation

and Development) Registration of Real Estate Projects,

(Registration of Real Estate Agents, Rate of Interest and

Disclosure on Website) Rules, 2017 i.e. at State Bank of
India's highest Marginal Cost Lending Rate + 2010, which is
prevalent, from the agreed date of possession till actual
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possession is delivered.

(2) Respondent Nos. 1 to 4 to pay Rs.10,000/- to each of the
Unit Holder as cost of this complaint.

(3) The respondents to pay the above amounts within 30 days
from the date of this order."

4. Learned counsel for appellant submitted that impugned order
directs about payment of interest. However, amounts paid by unit
holders/allottees have not been provided anywhere in the order.
Learned counsel submits that Authority has not assessed the amounts
paid by allottees and, therefore, order leads to an un-ascertained llability
due to which appellant is unable to comply with the proviso to Sec.43(5)
of the Act. Learned counsel further submits that even otherwise
appellant is the land owner and not the promotor and, therefore, liability
cannot be fastened and appellant be exempted from compliance to
proviso of Sec.43(5) of the Act.

5. Needless to state that whenever appeal is filed by a promotor
proviso to Sec.43(5) of the Act, 2016 puts a rider and the appeal is not
to be entertained without the promotor first having deposited at least
30o/o of the penalty or such higher percentage as may be determined by

Appellate Tribunal or the total amount to be paid to the allottee including
interest and compensation imposed on him, if any, or with both, as the
case may be, before the said appeal is heard.

6. It is clear from the plain reading of order ( supra ) that interest
on actual amounts paid by complainants towards price on respective flats
has been awarded as per the prevailing Rules. The status of the
appellant as held by the learned adjudicating officer is of promotor. In
such a situation proviso to Section a3(5) of the Act is squarely attracted
and appellant is statutorily bound to comply with the same.

7. On perusal of impugned order we find that in paragraph 3 the
details of transactions are stated in tabular form. The said tabular form

contains columns relating to agreed consideration, total amount and
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amount not paid by complainants. The said tabular form does not
contain a column showing amount paid by complainants. In our view it
will be a matter of arithmetical calculations simpliciter as the details of
total consideration and amount not paid are available in paragraph No.3
of the order. Therefore, we do not find force in the submission of learned
counsel for appellant that the order leads to an un-ascertained liability
and is not workable.

8. So far as the other contentions regarding status as owner and the
liability to pay amounts to allottees are concerned, they may be good
grounds on merits of the appeal but not at this preliminary stage where
appellant has to cross an impediment under the proviso to Section 43(5)
of the Act, 2016.

In the above background we do not find any merit in the
application. Hence rejected. No costs.
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