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BEFORE THE MAHARASHTRA REAL ESTATE
APPELLATE TRIBUNAL, MUMBAI

Appeal No. AT005000000010357

M/s, ITMC Developers Pvt. Ltd.
1, Ramkripa Bldg, Devji Bhimji Lane,
lYathuradas Road, Kandlvali (West)
lYumbai - 400 067 . Appella nt

Versus

1. Mrs. Radha Arakkal
2, Josraj Arakkal
B-1103, Great Eastern Garden,

L.B.S. [4arg, Kanjurmarg (W),
Mumbai - 400 078. Respondents

Adv. Karan Bhosale a/w Mr, Abhay Arora for Appellant.
Adv. Chaitra Rao for Respondents,

CORAM : SUMANT M. KOLHE, MEMBER (J)
S. S. SANDHU, MEMBER (A)

4th NOVEMBER, 2020.DATE

JUDG MENT

[PER: SUMANT KOLHE, MEMBER (J)]

Order dated 11th April, 2018 passed by lr4ember and

Adjudicating Offlcer of lYahaRERA in Complaint No.

CC00600000001435 awarding refund with interest and costs is

challenged in this Appeal.
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2. Appellant is Promoter. Respondents are Allottees.

We will refer the padies as Promoter and Allottees.

4. Learned tYember and Adjudicating Officer of

l4ahaRERA conducted inquiry of the complaint. promoter and

Allottees were heard. Learned l4ember and Adjudicating

Officer allowed the complaint and passed the order on

1lth April, 2018 and directed Promoter to refund the amount

along with interest to Allottees.
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3. "Sapphire - l" situated at Kurla, l4umbai is the

project launched by Promoter. Allottees booked flat No. 203 in

the said project. The agreement for sale was executed

between Promoter and Allottees on 20th January, 2015.

Promoter agreed to handover the possession of the flat on or

before July, 2015. Allottees paid substantial amount to
Promoter towards price of the flat. project was incomplete on

1st May 2017 when RERA came into force, promoter registered

the project under RERA with MahaRERA. project is governed

by RERA. Rights and liabilities of Promoter and Allottees are

governed by the provisions of RERA. promoter failed to give

possession of the flat on or before July, 2015. Allottees filed

complaint against Promoter and claimed refund of the amount

along with interest as per Section 18 of RERA.
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5. Feeling aggrieved by the order, Promoter has

preferred this Appeal. Heard learned counsel for Promoter.

Heard learned counsel for Allottees.

7. On the other hand, the learned counsel for Allottees

argued that Allottees attended the meetings with another flat

purchasers which were conveyed by Promoter but Allottees

never consented for extension of date of handing over

possession. According to her, minutes of meetings were not

signed by Allottees. She submits that minutes of the meetings

cannot change the consent terms of registered agreement for

sale. She also points out that there is no unequivocal and free

consent of Allottees for extension of date of possession. She

submits that Promoter failed to handover the possession as per
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6. Learned counsel for Promoter submits that date of

handing over possession was extended by Promoter after

holding meetings with the flat purchasers including Allottees.

According to him, flat purchasers including Allottees attended

the meetings and gave consent for extension of date of handing

over possession of the flat up to the year 2018. He further

submits that date of completion of project was extended by

Promoter at the time of making registration of the project with

MahaRERA. He further submits that Allottees had made

payment even after due date of handing over possession of the

flat was crossed,
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agreed date and impugned order directing promoter to refund

the amount with lnterest is legal and correct. According to her

project is incomplete even today i.e. in the year 2020.

8. Perused impugned order.

submissions filed by Respondent.

Read the written

Following points are arise for our determination.

POINTS

i) Whether the impugned order is just

proper and legal ?

ii) Is it necessary to modify the impugned

order ?

iii) What Order ?

10. Our findings on the above points for the reasons

stated below are as under.

i) Affirmative

ii) Negative

iv) Appeal is dismissed

REASONS
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11. Allottees filed complaint against Promoter for refund

with interest as per Section 18 of RERA. If Promoter fails to

handover the possession of the flat as per the agreed date

mentioned in the agreement for sale, Allottees may withdraw

from the project and may claim refund along with interest from

Promoter, The agreement for sale was executed and registered

between Promoter and Allottees on 20th January, 2015. It is

revealed from recital of the terms of Agreement for sale that

Promoter agreed to deliver the possession of the flat to Allottees

on or before Ju|y.2015. Allottees have paid substantial amount

towards price of the flat to Promoter.

L2. Admittedly. Promoter failed to deliver the

possession of the flat to Allottees on or before July, 2015 as

agreed in the agreement for sale. Allottees exercised statutory

right of withdrawing from the project and claiming refund with

interest. After conducting inquiry in the complaint and

considering arguments of both the sides, learned Member and

Adjudicating Offlcer allowed the complaint and directed

Promoter to refund the amount along with interest to Allottees.

13. We would like to point out that, there is no

substantial and credible evidence to show that Allottees had

consented for extension of date of possession. Allottees might

have attended meetings with another flat purchasers whenever

builder conveyed such meetings. Mere presence of Allottees
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\^/ill not amount to consent for extension of date of possession.

Similarly, minutes of meetings are not signed by Allottees and

therefore are not binding on the Allottees. Payment made by

Allottees even after the date of possession was over cannot be

accepted as piece of evidence to show that Allottees had given

consent for extension of date of possession. It is true that there

is absolutely nothing on record to show that Allottees had

voluntarily and unequivocally consented for extension of the

date of possession. There is no substantial evidence to show

that date of possession is extended mutually by Promoter and

Allottees. Minutes of the meetings cannot override the terms

and conditions of the agreement for sale.

14. Thus, submissions made by counsel for Promoter

are not acceptable. We would like to point out that, reasons

beyond the control of Promoter to handover possession as per

agreed date will not deprive Allottees of their riqht of

withdrawing from the project and claiming refund of amount

with interest as per Section 18 of RERA. Promoter cannot stop

Allottees from withdrawing from the project on the ground of

genuine reasons for delay in completing the project once,

Promoter fails to handover possession as per agreed date to

Allottees.

15. Learned lYember and Adjudicating Offtcer has duly

considered all the relevant aspects of the matter and dealt with
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submissions of both the sides correctly and properly concluded

that Promoter failed to handover possession as per agreed date

and Allottees are entitled for refund with interest. Impugned

order is just, proper and legal. It needs no interference in the

Appeal. We answer Point Nos. 1 and 2 accordingly.

16. In the result, we dismiss the Appeal and pass the

following order.

ORDER

i) Appeal is dismissed

ii) Parties to bear their own costs

iii) Copy be sent to both the parties as per

Section 44(4) of RERA.

. SAN U (su NT KOLHE)
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