
Appeal No. AT006000000041914

BEFORE THE MAHARASHTRA REAL ESTATE
APPELLATE TRIBUNAL, MUMBAI

Appeal No. AT006000000041914
In

Complaint No. CCO06000000O56901

1) Mrs. Nehal Nikhilkumar Thakkar
2) Mr. Nikhilkumar Thakkar

A-1303, Kabra Aurum,
Plot no. 51-55 CHS Ltd.,

Unnatnagar - 2, Off. S. V Road,

Goregaon (West),

Mumbai - 400 104

Versus

Viva Winner Venture Realtors LLP
201 Thakur Arcade, 2nd Floor,

Station Road, Virar (West),

Dist. Palghar - 401 303.

... Appellants

... Respondent

Mr. Nikhilkumar Thakkar in person for Appellants.

Adv. Aruna Chourasia for Respondent.

CORAM : INDIRA JAIN J., CHAIRPERSON &
s. s. SANDHU, MEMBER (A)

DATE : 25rH FEBRUARY,2021.

(TH ROUGH VrDEO CONFERENCTNG)

JUDGMENT

[PERr S. S. SANDHU, MEMBER (A)]

This appeal ls preferred against the order dated

26.09.2019 passed by learned AO, MahaRERA pursuant to the

complaint filed by Appellants (hereinafter referred as
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Complainants) who booked a flat in the project of Respondent (for

short, the Promoter).

2. Facts submitted on record indicate that

Complainants, who are allottees, booked a flat in the project of

Promoter on 12.06.2011 for a total value of Rs. 26,19,981/-,

revised later to Rs. 26,23,180/- in 2013. As per agreement for sale

(AFS) executed on 20.04.2013, the agreed date for delivery of

possession was 31.05.2015. Complainants claimed to have paid

about 79% amount of the total consideration. Complainants took

loan from State Bank of India to make further payments as per

stage of construction. Subsequently, Complainants repaid the

entire amount of loan after the Promoter promised to buy back the

flat at current market price. However, as the Promoter backed out

on its promise, Complainants sent legal notice to Promoter in

September 2018 seeking refund of the entire amount paid towards

the flat, government taxes, interest on home loan and sundry

expenses incurred by Complainants. On refusal to pay the same

by Promoter, Complainants approached MahaRERA in November

2018 under Section 31(1) of RERA and sought refund of the

amounts Complainants has paid as shown in Annexure B to the

complaint filed by Complainants.

3. Learned AO conducted the proceedings during

which Promoter remained absent on the day of hearing on

28.07 .2019. After hearing Complainants and by taking into account

receipts placed on record by Complainants learned AO passed the

impugned order thereby holding Complainants entitled for
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withdrawal from the project. Consequently, learned AO directed

Promoter to pay amount of Rs, 24,36,2391- except stamp duty to

Complainants with interest t0.40o/o p,a. from the date of payments

till flnal realisation along with cost of Rs. 20,000/- towards

complaint.

4. In the Appeal Complalnants have sought the relief

for refund of Rs.1,72,5001- paidfor stamp duty on 05.03.2013 and

another amount of Rs. 48,718 l- paid on 05.07,2016 towards

owner's contribution by alleging that the said amounts though

formed part of the prayer have not been considered and granted

in the impugned order.

5. We heard the parties. Complainant Mr. Nikhil Kumar

Thakkar present in person argued the matter on behalf of

Complainants and filed written arguments. Advocate Ms. Chourasia

for Promoter argued the matter and also submitted written

submissions.

6. In addition to facts stated briefly in Para 2 above,

Complainants submitted that Promoter has failed to deliver

possession as agreed and changed the date of possession from

time to time. He submitted that considering progress of the project

Promoter would not be able to complete the building along with

common amenities even by 2023. He therefore contended that as

Promoter has failed to deliver possession as agreed, Complainants

are entitled to refund of the amounts paid by them under Section

18 of RERA as sought in the complaint. Complainants also

3



Appeal No. AT0060000000419 14

submitted that while deciding claim of Complainants under Section

18 and 19 of RERA, learned AO ought to have considered factors

enumerated under Section 72 of RERA with regard to

disproportionate gain or unfair advantage that has occurred to

Promoter, Complainants therefore argued that learned AO has

acted erroneously in declining refund of the amount of Rs.

t,72,5001- paid towards stamp duty and by not considering

amount of Rs. 48,7L81- paid for ownert contribution.

Complainants accordingly prayed to direct Promoter to pay the

same with interest from the date of their payment,

8. Considered submissions of the parties. Perused

record. Looking at the reliefs sought by Complainants in the Appeal
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7. On the other hand, learned Advocate for Promoter

Ms. Chourasia submitted that Promoter was ready to pay the

amount as directed in the impugned order. However, she

submitted that despite long drawn correspondence between the

parties prior and subsequent to the impugned order, Complainants

kept insisting for refund of amounts paid for stamp duty and

owner's contribution and did not accept the offer of Promoter on

one or the other pretext. It is also submitted that Promoter had

agreed to pay even the stamp duty but complainants failed to

respond favourably with the intention to extract more money from

the Promoter. As a result, paftles could not settle payments as per

impugned order. She submitted that the market conditions have

become worse in the meantime and in the prevailing situation,

Promoter is ready to pay the amount as per impugned order in

convenient instalments.



though complainants appear largely satisfied with the impugned

order, controversy is limited only to non-consideration of amounts

of Rs. 1,72,500/- and Rs. 48,178/- paid towards stamp duty and

owner's contribution respectively, Therefore, the points that arise

for our consideration are as to whether complainants are entitled

for refund of the amounts as prayed for and consequently, whether

the impugned order calls for an appropriate modification. We

answer the points in the affirmative for the reasons discussed

hereinafter,

9. It is not in dispute that as per the terms of AFS,

possession of the flat booked by complainants was required to be

handed over by May 2015. As the Promoter failed to deliver

possession within agreed time, Complainants have been held

entitled to withdraw from the project in the impugned order passed

in their complaint. Accordingly, Promoter has been directed to

refund the amounts as prayed by Complainant except the amounts

paid towards stamp duty and owner's contribution as above. On

perusal of operative part of the order it is made out that though

learned AO has recognised the claim of Complainants for refund of

stamp duty, the same is not granted along with other amounts on

the ground that the said amount can be refunded to Complainants

as per rules. In this regard, perusal of documents reveals that the

said amount was paid on 05.03.2013. However, no observations

are made by learned AO in the order prior to recording the

aforesaid directions as to whether the amount paid in March 2013

could be refunded as per rules even after lapse of almost seven

years, If the same is not found to be refundable or ultimately does
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not get refunded, directions in the impugned order to that effect

would be infructuous and inconsequential and will deprive

Complainants of their entitlement for refund which cannot be

accepted.

10. As regards another amount of Rs. 48,718/- towards

owner's contribution, we find that Complainants have committed

no default in making payments towards consideration of the

booked flat. In fact, it is clearly revealed from submissions of the

parties that they obtained loan to pay the requisite amount' Not

only that, Complainants repaid the entire loan amount on the

promise by Promoter that their flat will be bought back at market

price, Though it is alleged that Promoter went back on its promise,

Complainants have acted diligently and paid the necessary owner's

contribution. The said amount mentioned in Annexure-B of the

complaint for claiming refund of various amounts paid by

Complainants is not controverted by Promoter in the proceedings

before the MahaRERA or the Tribunal. On considering the

documents on record, the fact remains that it is Promoter who

failed to deliver possession within the agreed period thus forcing

Complainants to seek refund of the amount they paid in

performance of their obligations diligently. In return, Complainants

cannot be allowed to suffer financial loss for no fault on their part

and particularly in the circumstances that Complainants are held

entitled to withdraw from the project on the ground of delay in

possession, Section 18 (1) of RERA provides for refund of amounts

paid with interest and/or compensation in such a case as is under

consideration in this Appeal.
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11. In view the observations made as above, we are of

the considered view that Complainants are entitled to refund of

the amounts paid by them towards stamp duty and owner's

contribution with applicable interest. We answer the points

accordingly and pass the follorving order.

ORDER

i) Appeal is allowed.

ii) The impugned order dated 26.09.2019 passed in above

complaint is confirmed subject to modification of clause

2 of the order which shall read as under.

Respondent to pay Rs. 24,36,2391- to the Complainants

along with amounts of Rs. 1,72,500i- and 48,7L81- paid

towards stamp duty and owner's contribution

respectively with interest @ 10,400/o p.a. from the date

of payments till final realisation.

iii) No order as to costs.

iv) Copy of this order be sent to the Authority and the

parties in the Appeal as per Section 44(4) of RERA.

(INDTR#AIN, J.)

Bmb/-
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