
Appeal No. AT006000000021424

BEFORE THE MAHARASHTRA REAL ESTATE

APPELLATE TRIBUNAL, MUMBAI

Appeal No. AT006000000021424
In

Complaint No. CC006000000055883

Shree Sukhakafta Developers Pvt. Ltd.
Office at Ruparel Iris,
Next to Agmark Laboratory,

Senapati Bapat Marg,

Matunga Road (West),

Mumbai - 400016 ... Appellant

Versus

1. Eshaan Desai
2. Zarran Desai
3. Jatin Desai
All adults, Indian inhabitants,
Residlng at Room No. 4,
Ground Floor, Yashodhan CHS,

Veer Savarkar Marg, Dadar (West)
Mumbai - 400025 ... Respondents

Adv. Anosh Sequelra for Appellant.
Adv. Sushant Chavan for Respondents.

CORAM : SUMANT KOLHE, MEMBER (J)
s. s. SANDHU, MEMBER (A)

DATE t 22nd FEBRUARY,2021.

[PER: S. S. SANDHU, MEMBER (A)]

Appeal impugnes order dated 15.02.2019

passed by learned Member-I MahaRERA (hereinafter, the

Authority) vide which Appellant is directed to execute

agreement for sale in favour of Respondents along with penalty
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of Rs. 2 lacs for violating provisions of Real Estate (Regulation

and Development) Act, 2016 (for short, the'RERA).

2. Respondents are allottees and Appellant is a

Promoter. For the sake of convenience, parties will be referred

as Allottees and Promoter respectively.

3. Brief facts on record reveal that Allottees booked

three flats Nos. 2801, 2802 and 2803 in April 2014 in the

project of Promoter, namely'Ruparel Ariana'at Dadar and paid

an amount of Rs. 2,82,18,815/- from time to time. On

31.12.2015 Allottees conveyed their desire to sell the flat and

sought exit from the project. It was finally agreed between the

parties to refund the amount of Rs. 3,64,11,615/- inclusive of

interest on the amount paid by Allottees. It is alleged by

Allottees that all cheques issued by Promoter were

dishonoured except two cheques dated 31.01.2017 for a total

amount of Rs. 50 lacs.

As a result of fresh negotlations Allottees agreed

to purchase two flats Nos. 2502 and 2503 and the unpaid

amount by Promoter was decided to be adjusted towards

purchase of new flats. Accordingly, booking for the aforesaid

flats was done on 01.04.2017. Promoter clarified vide e-mail

dated 14,11.2017 that new flats were given at the old rate and

hence no interest will be paid on the amount paid earlier by

Allottees. Vide e-mail dated 30.11.2017, amount payable with

calculation was sent to Allottees along with draft agreement

for sale by Promoter. In reply to this, vide e-mail dated
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06.L2.2017, Allottees sought details from Promoter of the

amount due as per RERA and also the status of completion of

the project. Allottees also requested the Promoter to fill up the

details in the AFS. On the very same day, Promoter explained

the details vide e-mail and also requested Allottees to make

payment towards stamp duty and registration as indicated

therein upon which Promoter would send filled up AFS.

4. Letters of Allotment (AFS) containing schedule

for payments were issued on 02,02.2018. It is also seen that

Promoter sent an e-mail dated 08.03.2018 explaining how

payments received earlier from Allottees were adjusted

towards the newly purchased flats. Final reminder cum notice

dated 31.03.2018 was sent by Promoter to Allottees for paying

amount by 05.04.2018 as shown therein failing which Promoter

would be left with no option but to terminate flats without

further notice. Since Allottees did not pay amount as

demanded by Promoter from time to time, Promoter

terminated the LOA on 17.04.2018 thereby forfeiting amount

of Rs. 11 lacs each for the flats. Allottees, through their

advocate's letter dated 25.04.20L8 questioned certain

calculations made by Promoter and conveyed their readiness

and willingness to execute the AFS by making balance

payments as mentioned in the LOA. Promoter in their reply

dated 22.05.2018 to the aforesaid letter from Allottees also

conveyed their willingness to execute AFS as per LOA dated

02.02.2018. Promoter also confirmed the amounts payable and

called upon to Allottees to pay amount demanded as per letter
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dated 27.03.2018 upon payment of which with interest and

taxes as applicable Promoter will withdraw the termination

letter. Again on 13,06.2018, Promoter sent an e-mail informing

Allottees that filled up AFS has been sent and reminded

Allottees that they still have not paid stamp duty and

registration charges. Thereafter, after a meeting with Allottees,

Promoter made further offers on 22.06.2018 and 18.07.2018.

Promoter also informed Allottees vide e-mail dated 26.07.2018

that since they had not registered and cleared their dues, they

were given final time till 31.07.2018 to register AFS and clear

all dues by 15.08.2018 failing which termination would be done

by forfeiting 20olo amount of the agreement value towards

each flat.

5. After the aforesald long drawn interactions

between the parties, Allottees filed complaint seeking

execution of AFS as they had already paid more than 10%

amount of the total consideration. After recording the facts

briefly, the Authority observed that as per Section 13(1) of

RERA, Promoter cannot demand more than 10o/o drnount

without registration of AFS, The Authority further observed

that Promoter has not only violated the provisions of RERA but

also went on demanding more money without registering AFS

and finally issued letter terminating the allotment. The

Authority therefore passed impugned order directing thereby

Promoter to register AFS within 30 days and cancelled the

termination of allotment along with penalty of Rs. 2 lacs. Hence

the Appeal.
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6. Heard the parties at substantial length. Learned

counsel for the parties submitted the facts in detail which are

broadly mentioned hereinabove. Parties levelled allegations

and counter allegations of dishonesty on the part of each other.

Learned counsel for Promoter submitted that Allottees being

investors never intended to stay with the project and therefore

avoided registration of AFS by not making payments towards

stamp duty, registration charges etc. He contended that bone

of contention for not agreeing to execute AFS is dispute about

Rs. 40.70 lacs which Allottees raised for the first time through

their advocate vide reply dated 25.04.2018 in response to

termination letter dated L7.04.2018. He submitted that, the

said amount was already accounted for in the new LOA issued

to Allottees and could not be counted again. Yet, the Allottees

insisted on double count of their amount to be reflected in the

AFS and as a pre-requisite for entering into AFS. However,

learned counsel for Promoter contended that now in Appeal

Allottees are making claim for interest amount of Rs. 27.50 lacs

which they had never made at any point earlier. He therefore

contended and justified the termination of booking and

consequential forefeiture of the amounts.

7. Learned counsel for Allottees also took the

Tribunal through various calculations to impress upon the

dishonesty of Promoter in not accounting for certain amounts

which are already due from the Promoter. He denied having

made reference to Rs. 27.50 lacs for the first time in Appeal

only. He submitted that the said amount of interest was agreed
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to be adjusted in consideration towards new flats as mentioned

in Promoter's e-mail dated 13.11.2017 itself (Exhibit'E'at page

60) and the reference to adjustment of amounts paid earlier

as well interest citing the aforesaid mail was categorically made

in para 'n' of the complaint filed by Allottees. He also referred

to various documents to show the difference between amounts

which Promoter wrongly wanted Allottees to pay before

executing AFS. He therefore contended that since Allottees

have paid more than 10olo and their amounts are laying with

the Promoter, Allottees are entitled for execution of AFS and

consequently cancellation of termination as the same is invalid.

8. Considered oral as well written submissions of

the parties. Perused documents on record including the

complaint, replies, rejoinders etc. submitted by the parties as

part of pleadings. After having considered all aspects, it is

evidently clear that the unresolved dispute between the partles

in respect of amounts payable by Allottees lies at the root of

the controversy relating to non-execution of AFS. A bare look

at the contents of complaint would reveal that Allottees have

expressed surprise and shock on receiving demand letter in

February, 2018 containing illegal and imaginary amounts

shown therein as payable by Allottees. In almost every parar

the emphasis is on to show as to how Promoter intended

Allottees to pay much more than what was agreed between

them. In defence to the allegations made in the complaint, the

reply filed by Promoter also deals at length with the dispute

relating to amounts payable by Allottees and termination of
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booking/forefeiture of amounts on account of non-payment of

the requisite amounts as agreed by Allottees.

9. Documents submitted before the Authority and

in the Appeal proceedings clearly reveal that main controversy

in respect of non-execution of AFS centred round the dispute

between the parties on amounts payable and not paid by

Allottees. The said issue was not only raised by Allottees in

their complaint but strong rebuttal thereto was also submitted

at length by Promoter before the Authority. Yet, on perusal of

impugned order, we do not see even a word on this

controversy in the observations made by the Authority before

coming to conclusion in respect of violation of RERA provisions

and also before passing the impugned order. The Authority has

not dealt at all with the maternal issue as to why the parties

have not been able to execute the agreement.

10. It is to be understood that to avoid future

disputes between the parties, among other things, factors such

as agreement in respect of amounts payable by Allottees,

prescribed schedule of payment, consequences for not making

various payments in terms of liabili$ for interest or as the case

may be, termination of booking are a priori for execution of

AFS. Experience tells us that if there is a dispute on these

issues, parties more particularly the informed Allottees are

unlikely to execute and register the AFS as is evident from the

fact circumstances of the case on hand.
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11. In the above scenario, the Authority ought to

have examined the reasons for non-execution of AFS

particularly when the parties had primari[ canvassed on

dispute between them regarding payment of certain amounts

only. During arguments in the Appeal, we found that parties

dwelt at length on amounts payable and sought the Trlbunal

to examine this controversy for the first time without the same

having been gone into by the Authority itself. It is made clear

that though the Tribunal is the final fact finding forum, it would

not be appropriate for the Tribunal to decide the entire dispute

at appellate stage without there being any examination and

conclusions drawn by the Authority on the main controversy

involved in the matter. Besides, such an approach would

deprive the parties of the opportunity of first Appeal which is

not permissible as per settled position of law.

12. Having regard to the observations as above, we

consider lt appropriate to remand the matter to ihe Rutnorlty

to be decided afresh after revisiting the facts submitted by the

parties. It is made clear that we have refrained from making

observations on merits and in any case, while considering and

deciding the matter afresh, MahaRERA has complete liberty to

take appropriate view in the matter without being influenced

by observations made, if any, by us in this order. We,

accordingly pass the following order.

ORDER

i) Appeal is partly allowed.
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ii) Impugned order dated 15.02.2019 passed by the

learned Member-I in respect of the complaint of

Allottee is set-aside.

iii) Complaint No. CC006000000055883 is remanded

back to the Authority to be heard and decided afresh

as expeditiously as possible preferably within three

months from the date of this order. All contentions

of the parties are kept open.

iv) Parties to appear before MahaRERA on 15.03.2021.

v) Parties to bear their own costs.

vi) Copy of this order be sent to the Authority and

respective Parties as per Provisions of Section 44(4)

of RERA.

'X""^-'-'t"
(s. s. s
Bmb/-

(su Anr xoue;
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