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DATE : 16th FEBRUARY,2O2l

[PER: SUMANT KOLHE, MEMBER (J)]

Order of refund with interest is challenged in this

matter. Necessary facts for deciding the dispute are as under:

Dispute is between Promoter and Allottee. In

the project namely "Shree Shakun Greens,, launched by
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Promoter, at Virar. Allottee agreed to purchase and promoter

agreed to sell the flat No. E-505 in building No.-6 for total price

of Rs. 29,29,500/-. Agreement for sale was executed and

registered on 10th )anuary, 20L4. promoter agreed to give

possession of the flat on or before December, 2014. promoter

failed to hand over possession of flat on or before December,

2014. Allottee demanded refund of amount paid to promoter

along with interest and compensation by withdrawing from the

project. Project registration No. is P99000001708 under RERA.

3. In the Complaint filed by Allottee for refund

with interest and compensation under Section 18 of RERA,

MahaRERA conducted enquiry and heard both the sides and

directed Promoter to refund the amount paid by Allottee along

with interest and kept the charge of the said amount on the

flat.

4. Feeling dissatisfied with the order, promoter has

preferred this Appeal. Heard learned counsel for promoter.

Heard learned counsel for Allottee. perused the impugned

order. Read the Section 18(1) of RERA.

Following points arise for my determination.

POINTS
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i) Whether Promoter failed to give possession on due

date as per agreement for sale?

ii) Whether Allottee is entitled for refund of the

amount with interest from promoter?
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iii) Whether the impugned order is sustainable under

the law?

iv) What order?

6. My findings on the above points for the reason

stated below are as under.

FINDINGS

i) Affirmative,

ii) Affirmative.

iii) Affirmative,

iv) As per final order.

REASONS

7, Copy of agreement for sale dated 10th

January, 20L4 is on record. As per clause 8, due date of

possession is on or before December, 2014. Admittedly,

possession was not given on or before the due date.

Project is duly registered under RERA. Allottee

decided to withdraw from the project. Allottee demanded

refund with interest and compensation from promoter. As per

Section 18(1) of RERA if Promoter fails to give possession on or

before due date, Allottee may withdraw from the project and

demand refund with interest and compensation. So, Allottee in

the instant case is entitled for refund with interest as per

Section 18(1) of RERA as promoter failed to handover

possession on due date as mentioned in the agreement for sale.
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8. Promoter has given explanation for delay in handing

over possession. According to Promoter, project was not

completed and Promoter could not give possession on or before

due date i.e., December 20L4, because of mitigating and

unavoidable circumstances. Promoter has relied on clause 8 of

the agreement for sale to claim reasonable extension for giving

possession.

9. As per clause 8 of the agreement for sale, Promoter

is entitled for reasonable extension of time for giving delivery

of the flat on due date if completion of building is delayed due

to non-availability of materials, war or civil commotion,

notice, order and rule or notification of government, fallure of

environment department to give consent to operate sewage

treatment plant, failure of Virar-Vasai City Municipal Corporation

to grant fire NOC and fire completion certificate for high rise

building for want of proper infrastructure.

Let us read Section 18(1) of RERA which is as under:

(1) If the promoter fails to complete or is unable to
give possession of an apartmend plot or building, -

(a) in accordance with the terms of the agreement for sale
or, as the case may be, duly completed by the date
specified therein; or

(b) due to discontinuance of his business as a developer
on account of suspension or revocation of the
registration under this Act or for any other reason, he
shall be liable on demand to the allottees, in case the
allofiee wishes to wlthdraw from the prolect, without
prqudice to any other remedy available, to return the
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amount received by him in respect of that apartment,
plot, building, as the case may be, with interest at such
rate as may be prescribed in this behalf including
compensation in the manner as provided under this
Act: Provided that where an allottee does not intend
to withdraw from the p@ect he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may
be prescribed.

10. It is quite evident that Section 18 (1) of RERA is

silent on the point of extension of due date for handing over

possesslon for any reason. So, portion of clause 8 of agreement

for sale regarding extension of time for giving possession on

account of various grounds including reasons beyond the

control is against the spirit of Section 18(1) of RERA.

Section 18(1) of RERA differs from Section 8 of

MOFA though both provisions are in respect of refund of

amount along with interest to Allottee if Promoter fails to

handover possession on due date. In Section 8 of MOFA

extension for handing over possession is initially for 3 months

and thereafter for 3 months for reasons beyond the control.

Thus, total extension of 6 months from due date is provided in

Section 8 of MOFA. However, there is no such extension

provided under Section 18 (1) of RERA, In such circumstances,

I am of the opinion that due date as mentioned in the

agreement for sale is absolute and it is not subject to any

extension under Section 18 (1) of RERA. It cannot be ignored

that cause of action for claiming refund with interest and/or
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compensation or cause of action for claiming interest for delay

in handing over possession arises on due date of possession as

mentioned in the agreement for sale between the Promoter and

Allottee. Thus, mitigating and unavoidable circumstances as

mentioned in clause 8 of agreement for sale for delay in handing

over possession will not postpone the due date and

consequently the cause of action for the Allottee for claiming

entltlements as above under Section 18 of RERA.

11. Whatever amount is paid by Allottee to Promoter is

to be refunded along with interest as Promoter has failed to

handover possession on the due date as per Section 18(1) of

RERA. So, I answer point Nos. 1 & 2 in the affirmative.

L2. Impugned order passed by learned Member is

correct, proper and legal and calls for no interference in the

Appeal. It is sustainable under the law. I answer point No. 3

in the affirmative.

13. Having gone through the judgment as above, while

I agree with the conclusion that Allottee is entiUed for refund of

the amount with interest, I would like to record my own reasons

as to why mitigating circumstances mentioned in clause g of

the agreement would not come to promoter,s rescue.
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L4. Provisions of Section 18 envisage that one of the

options an allottee may exercise is to seek withdrawal from the

project for taking refund with interest and/or refund in case, as

per Section 18 (1) (a), the promoter fails to complete or unable

to give possession of an apartment (i) in accordance with the

terms of the agreement for sale, or as the case may be (ii) duly

completed by the date specified in the agreement. The

aforesaid eventualities are separated by the words'or', and 'as

the case be', This implies that an allottee withdrawing from the

project can seek refund with interest and/or compensation if

the possession is not given by the date specified in the

agreement. In such a case, an allottee's right to seek

withdrawal ls not dependent on other terms of the agreement

inter alia enumerated specifically in clause 8 of the agreement

in the instant case. This equally applies to a case where an

allottee continues with the project and seeks interest and/or

compensation for delay in possession. In the latter case,

however, as observed by the Hon'ble Bombay High Court in

para 126 of Neelkamal Realtors Suburban Pvt. Ltd, & Anr.

Vs. Union of India & Ors. [(2017) SCC Online Bom

93021, that in case inspite of making genuine efforts a

Promoter fails to complete the project, then the concerned

authorities would certainly look into genuine cases and mould

their reliefs accordingly. I would humbly add that while doing

so, the authorities may have regard to the terms of agreement

as per which parties might have agreed for appropriate

concession in the period of delay, if any. It may be notdd that,

the Hon'ble Supreme Court of India has consistently observed
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"A perusal of Sedion 18 indicates that payment of
interest including compensation or interest, as the case

may be, is payable on account of default committed by the
Promoter. Although this Section does not consider a
situation where the Promoter is unable to complete or
handover possession for no fault of his own, it would be
open to him to claim frustration in such a case and return
the money to the allottee with interest thereby stopping the
interest that is to be paid till handing over possession. The

Provisions of RERA ensure that the allottees' money is not
misused or unreasonably retained by the Promoter. "

15. It is further observed that the Hon'ble Supreme

Court in its judgment dated 03.12.2004 in the case

Ghaziabad Development Authority Vs. Balbir Singh

[2004 (5) SCC 65] has differentiated between the

compensation to be granted to an allottee whose money is to

be refunded as against an allotee who chose to stay back with

8

in various cases, particularly the Kolkata West Internataonal

City Vs. Devasis Rudra in Civil Appeal No. 3182/19 on

25.03.2019 that it would be manifestly unreasonable to

construe the contract between the parties as requiring the

buyer to wait indefinitely to accept possession. A Promoter is

not expected to keep money locked of a buyer if a possession

could not be delivered by Promoter within the time stipulated

in the agreement. In the circumstances, considering liability of

Promoter enshrined in Section 18, it would be prudent for

Promoter to act in a manner as considered appropriate by the

Hon'ble Bombay High Court in para 259 of Neelkamal

Realtors (supra) as reproduced below:
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the project. In this regard, in para 9 of this judgment, it is

observed:

" 9. That compensation cannot be uniform and can best be

illustrated by considering cases where possession is being
directed to be delivered and cases where only monies are

directed to be returned. In cases where possession is being
directed to be delivered the compensation for harassment
will necessarily have to be less because in a way that party
is being compensated by increase in the value of the
property he is getting. But in cases where monies are being
simply returned then the party is suffering a loss inasmuch

as he had deposited the money in the hope of getting a
f/at/p/ot. He is being deprived of that flatftlot. He has been

deprived of the benefit of escalation of the price of that
flat/plot. Therefore, the compensation in such cases would
necessarily have to be higher....... "

16. In view of the above observations, in my view, an

allottee who seeks withdrawal from the project on the ground

of delay in possession is entitled for higher compensation

without there being regard to mitigating factors as per

respective terms of the agreement as the said allottee not

staying with the project is not benefited from appreciation of

price of the booked apartment/flat. In such cases, no other

terms justifying the reasons for any delay except the date

speclfied for possession in the agreement or in any other form

would necessarily form the prime basis for considering

entitlement of an allottee under Section 18 (1) of RERA,

t7. In view of the above observations, the contention of

Promoter to consider the mitigating factors provided for

justifying the delay as mentioned in clause 8 of agreement
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18. Considering the discussion and observations as

above, we dismiss the Appeal and pass the following order.

i)

ORDER

Appeal No. 4T006000000021263 is dismissed.

ii) Impugned order dated 30h January,

passed in the Complaint

CC006000000056702 is confi rmed.

2019

No.

iii) Parties to bear their respective costs of the

Appeal.

iv) Copy of this order be sent to both parties and

MahaRERA as per Section aa(a) of RERA.

(s.s. (suM NT KOLHE)

sJD/-
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cannot be accepted as the Allottee is entitled to take refund

with interest for failure of Promoter in delivering possession

within the period stipulated in the agreement. In conclusion, I

hold that Allottee is entitled for reliefs granted in the impugned

order which call for no disturbance at appellate stage.


