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This appeal is filed against the order dated 10th July

2018 whereby, on a complaint flled by Respondent, Appellant
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2. Appellant is a Promoter and Respondent an

Allottee. We will refer them as Promoter and Allottee

respectively for the sake of convenience.

3, In brief, relevant facts for deciding the Appeal are

that Allottee booked a flat in Promoter's project by paying Rs.

17 lacs in July 2015 through cheques. Letter of Allotment (LOA)

was issued on23.07.2015. An agreement for sale (AFS)

mentioning date of possession as 30.09.2015 was registered on

14.01.2016. Being an incomplete project sans completion

certificate/ occupation cetificate (CC/OC), the project was

registered under Real Estate (Regulation and Development)

Act, 2016 (RERA) and date of possession was declared as

15.12.2020 on the MahaRERA portal. As the possession was not

given on the agreed date, Allottee filed complaint with the

Authority on 01.05.2018 seeking compensation in the form of

interest from the agreed date of possession till actual date of

possession along with costs as per Section 18 of RERA.

4. Matter was heard by learned Member and

Adjudicating Officer (hereinafter as the learned Member).

Stating the facts as mentioned briefly in para 3 above, Allottee

contended that possession is not handed over on 30.09.2015

as agreed in the AFS dated 14,01.2016. Promoter in reply to

contentions of Allottee, ascribed the delay inter alia to reasons
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has been directed to pay interest @ 10.50/o for delay in

possession of flat booked by Respondent.
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beyond control of the Promoter such as delayed approvals for

construction, shortage of sand, delay in allotting number to

booked flat by the Gram Panchayat etc. Promoter also

submitted that due to clerical error back date of 30.09.2015 is

mentioned in the agreement registered on 14.01.2016.

Promoter also stated that on construction of flats the Allottee

was given notice in May 2018 to pay the balance consideration

and take possession. But Allottee neither made payment nor

took the possession and instead filed the complaint with the

Authority.

5, Learned Member after examining the grounds

advanced by the parties and documents submitted on record,

held 30.09.2015 mentioned in the AFS as the valid and agreed

date of possession. He further observed that non-allotment of

number to the booked flat by the Gram Panchayat appears to

have caused the delay in possession' He further observed that

as the Promoter has not yet obtained OCICC, Allottee ls justified

in not taking possession. He accordingly passed the impugned

order with directions as mentioned in opening para of this

order.

6, Learned Counsel for both the parties argued the

matter. Learned Counsel for Promoter reiterated that date

30,09.2015 mentioned in the AFS 6 months prior to its

registration on 14.01.2016 is a pure human error and the

Allottee cannot be allowed to take advantage of the same. He

argued that if the date of possession as alleged is taken to be
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true to construe that flat was ready for possession on

30.09.2015, Promoter would have handed over possession on

the date of registration of the AFS. Learned counsel for

Promoter further argued that expecting that Gram Panchayat

will issue OC/CC by 2020, the date of possession was declared

accordingly as 15.t2.2020 while registering the project on

MahaRERA portal. He clarified that the construction is already

complete and Promoter has applied for OC in 2018, He further

argued that instead of considering the said date of possession,

learned Member has erroneously accepted 30.09.2015 as the

date of possession mentioned in the AFS by mistake'

7. On the contrary, learned Counsel for Allottee

strenuously contended that two different inks have been used

to fill up the details/pafticulars in the AFS. He clarified that ink

of one colour was used for filling the particulars in the AFS,

signatures etc. including the handwritten entry regarding date

of possession as 30.09.2015, He reasoned that this shows that

the AFS was entered into July, 2015 so as to hand over

possession on the agreed date of possession of 30,09.2015.

The date of agreement was to be put later on at the time of

registration of AFS. However, Promoter did not reglster the

project in July, 2015. Thereafter since the AFS was registered

on 14.01.2016, the date and other particulars were mentioned

in a different coloured ink. He further argued that if possesslon

was not to be given by September 2015 there was no necessity

for Allottee to pay B5o/o of the consideration amount in one

stroke in July 2015. He also argued that as per MOFA
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provisions, Promoter having accepted 85o/o payment ought to

have registered the AFS in July 2015 only which the Promoter

failed to do.

He also contended that even though Promoter

claims that the building is fully completed, the photographs

submitted by Allottee on record show that the construction is

still incomplete. Moreover, he argued that Promoter has not

obtained the OC so far and therefore in the circumstances,

neither the Promoter would be able to handover possession nor

Allottee is ready to accept the same without OC' He therefore

justified the imPugned order.

B. We have considered rival contentions of the parties

and material on record, There is no denylng the fact that

Allottee paid around 850/o amount towards consideration of flat

in July 2015 itself. As per MOFA provisions, Promoter should

have executed the agreement with date of possession specified

therein on receiving more than 20olo palment towards

consideration. Considering the fact that substantial amount was

paid in July 2015 and date of possession as 30'09'2015 was

consciously recorded in hand in the agreement registered on

14.01.2016, Promoter cannot deny the same by terming it to

be a human error. There is nothing on record submitted by

Promoter to suggest otherwise. Accordingly, we entirely agree

with the observations of the learned Member holding

30.09.2015 as the date of possession binding on the parties for

delivery of possession as agreed in the AFS'
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9. Another contention of Promoter that learned

Member ought to have considered the date 15'12'2020

declared on the MahaRERA portal for possession at the time of

registration of the project also cannot be accepted' It is a

settled law, as held by the Hon'ble Bombay High Court in the

case of Neelkamal Realtors Suburban Pvt' Ltd' & Anr'

Vs. Union of India & Ors. [(2017) SCC Online Bom

93021 that on registration of the project under RERA, RERA

does not contemplate rewriting of the contract' Therefore, the

date as agreed in the AFS cannot be overridden by Promoter

by declaring a new date while registering the project under

RERA as Promoter continues to be under obligation to

handover possession on the date agreed in the AFS'

10. From the facts submitted on record by the parties,

it cannot be denied that the Promoter has not been able to

obtain OC so far and thus there is a clear delay in handing over

possession considering the agreed date of possession as

30.09.2015 mentioned in the AFS' The delay cannot be said to

be beyond control of Promoter as Promoter having sufficient

knowledge in the real estate market ought to have indicated

the appropriate time for delivery of possession by estimating

the time required for obtaining necessary approvals from

various authorities. Thus, no concession in delay can be

extended to Promoter on account of alleged reasons beyond

control of Promoter responsible for delay.
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11. After giving due consideration to the submissions

advanced by learned counsel for the pafties, we are in

agreement with the view taken by learned Member with regard

to delay in possession. Therefore, we are of the definite view

that Appeal deserves to be dismissed however with

modiflcation only of the date 15.07.2015 in the operative order

from which Allottees are held eligible for interest on account of

delay in possession as 01.10.2015 considering 30.09.2015 as

the agreed date of possession.

t2. In view of the discussion and observations as above,

we pass the following order.

ORDER

1. Appeal is dismissed,

2. The date L5.07.20L5 appearing in the final order is

modifled to be read as 01.10.2015.

3. No order as to cost.

4. Copy be sent to the both pafties and MahaRERA as

per Section 44(4) of RERA.

.L*"<* k'(s.s. (INDI AIN, J.)

At the time of pronouncing the order, learned

counsel for Appellant seeks stay to the operation and

execution of the order. Advocate Pranali Parab for

Respondent objects to the same on the ground that

Appellant has 60 days' period available for filing
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second Appeal. On perusal of record, we find that no

stay was in operation during the Appeal proceedings.

Considering the reasons recorded and the facts and

circumstances, no case is made out for stay.

Accordingly, request for stay stands rejected.

(s. s. SANDHU 1rr'rordirrn,:.1
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