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BEFORE THE MAHARASHTRA REAL ESTATE
APPELLATE TRIBUNAL MUMSAI

Appeal No. AT 006000000042047

Versus

Bhalchandra Vinayak Wadnerkar
(Director : V-2 Constructions M. Ltd.),
office Address : 101 101/A, Commerce Centre,
Tondon Road, Ramnagar, Dombivli (East),
Thane District, Pin 421201

. Apoellant

Respondent

Mr. Ajit Kochrekar, Advocate for Appellant

CORAM : SHRIRAM R. JAGTAP, MEMBER (J) &

s. s. SANDHU, MEMBER (A)

DATE : 29th November 2021

(THROUGH VrDEO CONFERENCE)

JUDGMENT I PER : SHRIRAM R. JAGTAP, MEMBER (J)]:

By this Appeal, Appellant (Complainant) seeks to

challenge the order dated 13th November 2019 passed by the

learned Member, Maharashtra Real Estate Regulatory Authority,

Mumbai, (hereinafter referred to as 'The Authority' ), vide which,

Complainant was seeking direqtion to Respondent to pay rent and

Savita Ravindra Deokar,
age 48 years occupation household
residing at : Flat No. 303 & 304,
Sumukh CHS. Ltd., Ganesh Galli,
Lalbaug, Mumbai - 400 012
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corpus fund and also to register the Permanent Alternate

Accommodation Agreement (for the brevity hereinafter referred as

\PAAA) executed in the year 2013.

2. Factual matrix of the case is that Complainant was a

tenant in respect of Room Nos. 14 and 15 in the building known

as'Nanji Bhavan' located at Ganesh Galli, F-South Municipal Ward,

Lalbag, Mumbai, being redeveloped by Respondent (Developer)

vide permanent alternate accommodation agreement (PAAA)

executed by and between tenants ofthe premises ('Nanji Bhavan')

Nos. 303 & 304 in lieu of old premises in the project of Respondent

known as 'Sumukh'. Developer agreed to pay monthly

compensation for the rent in lieu of temporary alternative

pay rent from March 2016 to May 2018 and corpus fund

Developer to pay the same but Developer failed to pay the

same. Upon this, Appellant filed Complaint No.

CC006000000055722 with the Authority seeking directions to

Respondent to pay unpaid rent and corpus fund amounting to Rs.

2

9,39,8601- to Complainant and also to register permanent

and Respondent in August 2013. Appellant was allotted two flat

accommodation during the period of construction. Developer paid

compensation till February 2016. Thereafter Developer did not

amounting to Rs. 9,39,860/- to Complainant. Appellant requested



alternate accommodation agreement executed in the year

2013 with Complainant in respect of Flat Nos. 303 & 304.

3 Even after service of notice, Respondent did not appear,

therefore, the Authority heard Appellant (Complainant) and passed

the impugned order on 13th November 20L9. Relevant extract of

the order is reproduced as under :

" 6. The MahaRERA has examined the arguments

advanced by the conplainant as well as the record. In the

present case, the complainant is an original member of

society viz., Sumukh CHS Ltd whose re-development proled

has been sanctloned by the MCGM. The complainant being

member of the said society is seeking rent and corpus fund

from the respondent. In this regard the MahaRERA is of

the vlew that as per the provision of section-3 of the Real

Estate (Regulation & Develoment) Act, 2016, the re-

development component does not fall withln the purview of

the MahaRERA. Moreover, on perusal of the project details

uploaded by the respondent on MahaRERA website, it
appears that the respondent has registered only sale

component with MahaRERA. Hence, the MahaRERA has no

jurisdiction to entertain the complaint filed with respect to

the rehab component."

4 Being dissatisfied by the above order, Appellant has preferred

this Appeal.
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Despite service of notice, Respondent did not appear/ therefore,

4

5

7

the matter has been proceeded ex-parte against Respondent.

6 Learned Advocate Mr. Ajit Kocharekar has submitted that he has

already fileci written notes of argument and the same may be considered

as his oral argument.

The gist of written submissions of learned Advocate for

Appellant is as follows:

(I) The Competent Authority had accorded sanction to the

whole project of Respondent as per provisions of Section 4(2)(d) of the

RERA, which was comprising of rehab component and sale component.

However, Respondent has registered only sale component with the

component is also a part of the whole project as per provisions of Section

3(2Xc) of the RERA and erroneously held that Respondent has registered

only sale component with the MahaRERA, therefore, the MahaRERA has

no jurisdiction to entertain the complaint filed with respect to rehab

component.

(II) Sumukh Co-operative Housing Society Ltd. had not

undertaken redevelopment work under the Regulation 33(7) of the DCR-

1991. During the redevelopment process, Sumukh Co-operative Housing

Society came to be formed and registered. Despite this, the learned

MahaRERA. The leaned Authority has failed to consider that the rehab
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Authority erroneously observed that Sumukh Co-op. Housing Society has

DCR -1991 and arrived at a wrong conclusion that rehab component does

not fall within the purview of the MahaRERA as per provisions of Section

3(2).

(III) Developer has allotted flat Nos. 303 & 304 to Appellant.

Every member of Co-operative Housing Society is an 'allottee'within the

meaning of definition of 'allottee', as contemplated U/S. 2(d) of the RERA.

It is quite apparent that flat takers in rehab component of redevelopment

project are also covered under the definition of 'allottee'. The learned

Authorlty has failed to consider that rehab component is also a part of

real estate project though it is exempted by Section 3(2) of the RERA from

registration.

(ry) By registering the project under the RERA,

promotor/developer herein has submitted itself to jurisdiction of the

MahaRERA. Therefore, it cannot be said that the RERA provisions are

applicable to a particular aspect of the project and not to the component,

which is a subject matter of the complaint under consideration.

(V) The learned Authority has failed to consider that the

Authority has jurisdiction U/S. 31 of the RERA to enteftain the complaint

5

and has jurisdlction over the issue relating to rehab component and sale

undertaken the redevelopment work under the Regulation 33(7) of the
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component of redevelopment project and authority can grant reliefs

relating to it.

8. Having considered the submissions of Appellant and on perusal

of the record, the only point that arises for our consideration is : As to

whether Appellant, a flat taker in Rehab Component of the

Redevelopment Project, falls withln the purview of the RERA for grant of

reliefs, as sought by the Appellant In Complaint. In our view, the answer

is in the negative for the reasons to fcllow.

9. A bare perusal of the preamble of the Real Estate (Regulation

and Development) ACT, 2016 would show that the statement of object

and reasons of the Act indicates to regulate and promote the Real

Estate Sector by ensuring that'sale transaction' in relation to the Real

Estate Sector is conducted in an efficient and transparent manner so

that interests of the consumers are protected and a fast track dispute

resolution mechanisms are to be established under the RERA in

accordance with the aforesaid purpose. So, the intent of the legislature

clearly signifies that the RERA concerns itself only where "Sale

transactions" in relation to the Real Estate Project are involved. Section

3 mandates prior registration of the Real Estate Project including on-

going projects with the Real Estate Regulatory Authority so as to bring

the same within the jurisdiction of the RERA. Section 3 provides that

6
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a promotor shall not advertise, marketing, booking, sale or offer for

sale or invite persons to purchase real estate in any project without

registering the project under the RERA. So, the RERA makes it

mandatory that prior to undertaking activities, such as, advertisement,

publicity, etc., for effecting sale, a project has to be necessarily

registered,

10. The legislature U/S. 3(2) (c), concisely and expressly

exempted redevelopment project from requirement of registration on

the specific ground that it does not involve marketing, advertising,

selling or new allotment of any apaftment, plot or building, as the case

may be, under the real estate project.

11. The transaction between an allottee and a promotor is

executed via 'Agreement for Sale" as defined U/S. 2(c) of the RERA.

Agreement for sale is recognised as a very crucial stage in the

transaction between allottee ancj promotor. U/S. 13, it is mandatory

for promotor to execute a written agreement for sale before accepting

amount more than 10% of the total price. Similar provision for

accepting more than 20olo amount also existed UlS. 4 of the MOFA.

Agreement for sale requires a promotor to provide a schedule of

payment and it is a basic document U/S. 18 of the RERA for grant of

reliefs, such as (1) refund of paid amount with interest and/or
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compensation on withdrawal from the project; (2) interest and/or

compensation on paid amount till actual possession, in case promotor

fails to deliver possession as per the terms of agreement for sale or by

recognise right of an allottee to distinct remedies, viz. refund of the

amount together with interest or interest for delayed handing over

possession and compensation.

t2. There is distinguishing factor in "Agreement of sale" executed

for sale component and agreement of "Permanent Alternative

Accommodation" executed for rehab component viz. if a project is not

completed or possession is not given as per agreed date, the flat taker in

sale component may be entitled to withdraw from the project and exercise

statutory right of claiming refund with interest under Section 18 of the

RERA, but flat taker in rehab component cannot exercise such a right

because the consideration in respect of transaction in rehab component

is not in terms of money. So, no question of refund with interest as per

13.

advertisement, publicity or marketing, etc., is required to be

undertaken as no sale is contemplated under redevelopment project.

8

w
Therefore, we can say that permanent alternative accommodation

the date, specifically mentioned therein. Sections 18(1) and 19(4)

Section 18 arises.

There is no element of sale in rehab component. No



Aooed No AT00b000000042047

agreement (PAAA) is totally distinct from agreement for sale. PAAA

does not find place in the RERA. It is signlficant to note that nature of

instrumentalities and kinds of reliefs contemplated tn respect of

do not fall within the purview of the RERA. Sections 18 & 19 of the

to reliefs provided therein nor those provisions recognise the relief of

the nature, such as, rent or compensation in lieu thereof during

construction of the project, as provided in the contractual instruments

relating to redevelopment project. Therefore, we are of the view that

absence of provisions to recognise such instrumentalities and nature

of reliefs associated thereto, itself provide enough indication that the

RERA does not concern with the redevelopment project.

Appellant claims that a flat taker in rehab component is

also an 'allottee'whom a new flat or premises is allotted or transferred

in lieu of vacation of flat held earlier by flat taker. We do not find

substance in the said contention of Appellant. As observed earlier,

'allottees' for the purpose of the RERA are only those persons, whose

who perform their obligations of paying consideratlon, etc. for the

9

d
purchase of real estate. So far as flat taker in rehab component is

redevelopment project are also different from real estate project, which

RERA nelther recognise such instrument for holding an allottee entltled

t4.

sale transactions are witnessed in the form of agreement for sale and
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concerned, they neither pay any consideration nor execute sale

transaction, therefore, they cannot be equated with buyers of real

estate envisaged to be covered by the RERA.

nature like the project relating to Appellant, erstwhile occupants or

members of the society cause the redevelopment by appointing a

developer. Such a project has two components (1) rehab component,

and (2) sale component. Developer normally provides free of costs

permanent alternate accommodations to erstwhile occupants and in

lieu of that gets incentives FSI/TDR to construct sale component.

Developer is allowed to sell units in sale component to subsidise costs

of unit of rehab component meant for original members/tenants. As

the project involves sale of unit in sale component, such a project is

required to be registered. Liability to register arises only on account of

sale component. As the sanction is accorded to the whole project, the

entire project mandatorily requires registration, It is often

project, the RERA applies to the entire project including the rehab

component. We would like to reiterate that as expressly provided U/S,

3(2)(c), since redevelopment is exempted from registration, the RERA

provisions would apply only to sale component and not to rehab

15. It is fufther observed that in the kind of project of hybrid

misconstrued as does the Appellant herein that on registering such a
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component upon registration of redevelopment project of hybrid

nature. In view of the foregoing reasons, we are of the considered

view that a redevelopment project or rehab component of a

redevelopment project of hybrid nature do not fall within the purview

of the RERA and flat taker/Appellant in rehab component is not entitled

to any relief as provided under the RERA.

16. In the result, we do not find any infirmity in the impugned

order and accordingly it does not call for any interference in Appeal.

Consequently, we proceed to pass following order.

ORDER

(r) Appeal is dismissed.

(II) No order as to costs.

(III) Copy of the judgment be sent to the pafties and The

MahaRERA, as per Section 44(4) of the RERA, 2016.

-!*-^*f"
( s.s (SHRTRAM

\N,r1"\r"'
H.:aerep)


